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UN VEILLEUR POUR L’EUROPE™

Decidément la construction e I'Europe ne seir aucun
modele connu, aucun schema préduabil. On le constate
méme dans un domaine aussi sensible que ce]m des
fraudes contre le budger europden, rarement derectées et
plias rarement encore poursuivies et jugees, alors gue Icur
monrant se chiftre en mil th’us d'curos. Aprés le choc de
la démussion de la Commission, en mars dernier, le
moment pouvait sembler propice pour créer le parguet
européen recommandé par le Parlement européen depuis
des années, D'autant que le traité d Amsterdam, encree ¢n
mal, donne au Parlement et 4 la
Commission de nouveaux pouvolrs en manére de lute

vigueur le ler

contre la fraude,

[noeulé "comicé de surveltlance”, T'organe crée des le
23 mai, sur la base du nouvean waié, par le réglement n®
107371999 du Parlement et du Conseil, sans équivalent
dans fes Erats membres, est concu comme un comiré de
sages, chargé de veiller sur lindépendance de T'Oftice
curopéen de Jutte anti-traude (OLAFIL, qui succede selon
le méme texte a l'ancienne Unité pour la coordnation de
la iutte anti-fraude iUCLAFL Car le changement n'est
pas seulement sémannque. 1l s'agi de renforcer

a furee
contre "la fraude, la corrupdon et toute autre acnvité
illégale  préjudiciable aux intérérs financiers des
Communautés” en élargissant les possibiiés d'enquéte.
Any enquetes rraditionnelles, dites "externes”, qui umpli-
quent des contréles er des vérifications sur place dans les
Frats membres et concernent les fraudes commises par
des individus ou des enwreprises. sont ajoutées des
enquétes "Internes”, etfecrudes A intéricur des institu-
tions europeennes elles-memes. T est clair quune relle
mission ne peurt érre accomplie de fagon effective et effi-
cace que st l'indépendance Je I'Office est garante dans
lexercice de ses activités, ['objecoi est donc affiché

d'emblée © "le comir¢ de surveillance, par le conmdle

régulier gqu'il exerce sur 'exéeution de la foncdon d'en-

quéte, contorte ['mdépendance de ['Office”

st donner les movens de dérecter les fraudes avant de

creer auror'te qudiclarre chargée de les poursutvre.
Jusgu'a présent en effer, i difficulré majeure se nent & :
d'ur cété les Erats, peu motivés pour enquérer dans des
atfaires qui ne les concernent gqu'ndirectement, sont mal
Squipés pour mener des investigations 1 varactére fe plus
souvent transnativnal; de Tanwe, 1'Unigé de ture anti-
frande, placde sous I' autorité du secrétariat général de la
Commission européenne, n'avait ni les movens matériels,

ni le statut juridique adégquat.

Ti aura fallu une volonté polisique exceptionnelle pour
que les cing membres du comité © sotent nommes "d'un
commun aceord” par les trols instirutions concernées ; ke
Parlement européen, le Consell de {'Union européenne
‘done les gouvernements des quinze Frars membresi et ln
Commission des Communautés. Le réglemenr indigue
que, tels le procurcur du tribunal pénal de La Have ou
celul de la Cour pénale inrernacionale, ils "ne sollicitent
ni n'acceptent d'instruction d'aucun gouvernement ni
d'aucune institurion, d'aucun organe ou organisme”
Sitné 2 l'interface entre les enquéreurs de I'Ottice et les
mstiturions  politiques, narlonales er europdéennes, le
comité donne des avis au direcreur, soir a la demande de
celut-<ci, soit de sa propre initiative. Aurrement dir, 1
volt reconnaitre le pouvolr cssentie! de se saisiv lui-méme,
méme guand personne ne le lui demande, chague tois
qu'tl l'estime nécessaire, Il reste 3 savore si les movens
seront 2 11 hauteur des ambitions affichées, Sl convienr
d'évirer que le veilleur se transforme en un vrgane de
direction qui piloterait les activicés de I'Ofce au risque
d’empicrer sur les prémﬂat'ves du direerenr, il ne serait
pas moins regrettable gu'il devienne lalibi d'une indé-

pendance plus formelle gue réelle.

Deux échéances vont trés vite permetire de tester el
ficacité du dispositif et la bonne volonré des institutions
européennes : aprés lappel & candidarure publié av

Jowrnal officiel des Commpmmantés, devrair intervewr

- . . . : : : b
En somme, la construction pénale suropéenne st dans les prochains mois la nominaton du directeur de
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congue de facon empirigue. en commencant par la base I'Qifice, désigné par la Commission. "apres avis favo-
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rabie du comitd de surveiilance " et apres "concertation
avec le Parlernent earopésn et le Consell 's parailelement,
sera adopté, sur la base du projet soumis pour avis aa
comité, le budget de I'Office qui conditionne la possibili-
t¢ de mettre en place sans rerard les nouveaux services ¢t
de recruter le personnel nécessaire 1 'exercice des nou-
velles fonctions de 'Office. Les instirutions seront alors
dans Lobligation de donner une réponse claire 4 a ques-
tion de savolr si elles veulent donner suite 3 leur volonte
affichée de doter {'OLAF de l'auzonomie tinanciére, [ 'nne
des premiéres conditions de son indépendance.

Mals e disposiif mis en place est encore Inacheve,
L'empirisime, qui permet  la constructon enropeenne
d'avancer en contournant les obstacles, implique des ns-
frutions évolutives et imaginatives, Garantir I'indepen-
dance des enguérenrs n'est encore qu'une étape dans L
long processus annancé par le traité d'Amsterdam qui se
donne comme objectif de maintenir et développer dans
I'Union européenne "un espace de tberté, de sécurie e
de justice . Au-deld de 1a coopération pour combarrre [
criminalité en Europe, Ja dérection svstémarique des
fraudes contre |'Furope appelle des moyens nouveaux
pour assurer leur poursuite er leur jugement. Fagon de
préparer La voie vers un droit pénal européen deja annon-
ce Lo Monde, 6 aout 1999,

L objectil est d'aillenrs clairement trace par le second
rapport du Comité des experts indépendants {Le Monde,
[2-13 seprembre 19991 qui souligne & son tour la néces-
sité de erder un parquer européen cf fait référence a I'éru-
de du Corpus nris (Economica, 1997, ctude complémen-
raire & parairre. 19994 Le veilleur devra jouer aussi le
rdle d'un éclaireur et d'un éveilleur.

Mireille DELMAS-MARTY,
Professeur a I'Université¢ de Paris 1,
membre de I'Institur universitaire de France
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CORPUS JURIS, EUROPFAN PUBLIC PROSECUTION AND
NATIONAL TRIALS FOR EUROCRIMES:
IS THERE A NEED FOR A EUROPEAN PRE-TRIAI CHAMBER 2 ¥

The authors of the Corpues Juris propose the creation
of a Furapean Pubiic Prosecuror (FPP who would be
competent 1o vestigare and prosecute crimes against the
financial interests of the Luropean Union " euvocrimes”;
throughour the territory of the 13 Member States. For
that purpose, this terrirory would construre a single legal
unir, the Frropean legal area.

A follow-up study of the implemenrarion of the cor-
pus has been conducted in the 13 Member States at the
request of the European Commission and the Furopean
Parliament. The results of this study will be published in
the beginning ot next vear ', One of the questions emer-
ging from the study is the question of the choice of the
comperent forum: in which of the 15 Member States
composing the European legal aves will perpetrators of
eurocrimes eventually be wied, once pre-rrial investiga-
tions, conducted by and on behalf of the Furopean Fublic
Prosecutor have come to an end ?

Examining this question more closelv as part of the
follow-up study, [ reached the conclusion thar the choice
of the forum should not be lefr 1o the discretion of the
European Public Prosecutor onhy, but should be made
under the control of a Furopean pre-rrial chambes, This
idea was discussed ar a colloguium on the implementa-
tion of the Corpus Juris m Florence (Mav 19991, w
which delegares of the Assoaations of European Jurists
tor the Protection of the Financial Interests of the FU par-
ucipated. together with the members of the Board of
Directors of the folluw-up studv. Through this article, 1
would like to invite the readers of Agna to join us in the
debare.

1. The EPP and the national criminal
courts of the 15 member states

The Corpus furis does not advocare the creation of a
European criminal courr like the ad hoc criminal courts
of The Hague and Arusha or a permanent Internacional
Criminal Court like che one set up by the Treaty of Rome

i19951. It anlv proposes the creation ot a European pro-
secution service, while keeping the judicial svstems of the
Member States intact. Whereas the EPP and his delegares
i the Member States would conduct investigarions
concerning eurocrimes and prosecute such crimes on a
Union-wide level, it would he for mational courrs to issue
arrest and search warrants and to pass judgements and
sentences. The underving philosophy is the aim to achie-
ve a balance between a limited “erropeanisation” of the
suppression of eurocrimes on the one hand. and the wish
to keep the judiciaries ot the 13 Member Stares intact on

the other.

Quite obvicusly, fitring opether a Furopean prosecu-
ton svstern and 135 national legal svstems 15 not an easy
matter. [t would have been easier to propose the crearion
of a European criminal court and, in doing so, to avold
the problems resulting from the lack of an interface bet-
ween the European level of prosccuting enrocrimes and
the national level of judging and sentencing the perpetra-
tors of such crimes. Yet the authors of the corpis wanred
the financial interests of the European Union to be pro-
rected by national judges. The svstem advocared 15 one
where aational courts. when trving eurocrimes, would
act as community Judges, just as they are already domng
in most other [egal disaiplines,

The paint where this lack of an Srterface may be pro-
blemanc 15 that of the chotwe of the formn to which
defendants in cases of transeuropean curocrimes witl be
sent for trial. The problem resules from the principle of
European rerritoriality, which is the central idea arcund
which the whole corpus 15 bt tare, 1871}, According to
this principle, the rerrirories of the Member States of the
Unton constitute 2 single junisdicaonal umit for the pur-
poses of Investgatmg, prosceuting, trving and sentencing
perpetrazors of curocrimes, The European public prose-
cuter <an bring prosecutions and conduct mvestigations
tor such crimes across the whole area {art. 24ilaii,
Warrants issued by national judges of freedoms 1ant
24:1by1 and judgements randered by the courts in anv of
the Member Seates farr 24 ilcly are valid and can be

Tris article 1s based on "Corpus jurss. parquet enropéen of juge national : Vers une chambre préiiminaire & by the same author,

Agon, August 1999,
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enioreed throughourt the area. In other words, the com-
perence ratione loci of the European Public Prosecuter
and of the national judges who lssue warrants or pro-
notmnce judgements in relation to curocrimes covers the

cnrire European legal area,

2. European territoriality and
concurrent jurisdiction of the trial
courts in the 15 member states

The principle of Furopean territoriality in respect of
curocrimes quite obviously leads 1o concurrent jurisdic-
tion of the courts of the 13 Member States. As the terri-
torv of the 13 Member States would be one single juns-
dictional unit, &/ Member States would have territerial
jurisdiction over eurocrimes committed throughour the

Furopean legal area. Where transeuropean frauds are
commirted across several Member States, all these States
would be cqually competent to try the case, Yet, several
courts 4t once cannot dquite obviously, try the same case
i different Member States. This weuld not only be
unpracticals it would also infringe the basic principle of
viom bis i idem. Amongst the many potentially compe-
tent trial courts, a court will thus have to be chosen, once
pre-trial investigations have ended and the case 1s com-
mitred for trial to a (national! trial court. In cases where
investigations have been conducted in more thar one
Member State, it should be possible to "concentrate” the
different branches of the case in the Member State that
seems 1o be the most appropriate o try the case in its
ENLLRTY.

This problem. however, 15 not specific for the
Furopean territoniality principle advocared by the
Corpus Juris. In the case ot purely natienal invesnga-
tions, concurrent jurisdiction may also exist in situations
where several courts are equally competent to try
(branches of) the same case. For example, where several
persons arc involved 1n frauds located in different places
within the same country, the courrs of these different
places may all be competent to try the case. In such situa-
rions, a choice may have to be made berwsen different
courts with concurrent jurisdiction and the case mav be
"concentrated" in one of chem if appropriate.

However, the apalogy with national kaw tails to
appear on 2 crucial poine. Where, in a purely domestic

ve staten, Makly Ungevers, 1399, p. 486.

context, the choice of the forwm has no impact on the
applicable Taw, the choice of a torelgn forwm D 4 tran-
seuroncan case will necessanly imply thar the case will be
judged by the cniminal courts ot another Stare. This coust
will procesd according to 1ts own fex fori, Le. according
to its own substantive criminal law and according o 115
own rules of criminal procedure and evidence -, Despire
the Tact that the Corpus Juris unifies the definition of cer-
tain crimes against the European Union (art, 1-81, no uni-
fication exists a5 to the penalties tart, 3-171 or as o the
rules of procedure and evidence fart. 18-341
Consequently, divergences between various national svs-
rems will subsist. In other words: the Corpus frris limirs,
bur does not suppress divergences in both substantive
and procedural law resuling from the choice of a form.

In the case of rranseuropean frands committed across
wveral Member States involving several persons of diffe-
rent nationalities, the persons concerned {aceused, wit-
nesses, victims) may have divergent interests when it
comes to the choice of a forum where the case will be
referred ro for judgement. Defendants of Member State A
may prefer to be tried in State A, whercas defendants of
States B, C and D may insist upon being tried in their res-
pective home countries. The vierims may yet prefer ano-
ther stare, for example a state that applies a partie civile-
system, From the point of view of the prosecutorial
authority, the more convenient forum may well be the
Member State where the expected penalty is the most
severe, or the Member State where the rules of evidence
e more favourable to the case of the prosecution. The
question therefore is ; where, given all these potermially
diverging interests, a particular case involving eurocrimes
will be sent for trial, and who will be comperent to make
the decision? Accordingly, criteria must be developed to
derermine both the choice of the forum and the person or
authority who is compegent to make this choce.

3. The choice of the competent forum

Arr. 2612) of the Corpas Juris sets our criteria n order
16 determine the choice of the foram. The choice of the
national court to which the case will be commirted for
rrial is based on the notion of an "efficient administza-
tion of justice”. Arr. 26121 reads as follows:

“Fach case is judged 1n the Member Statw which seems
appropriate in the interests of efficient administration of jus-

© VANDER BEKEN, T, Formmhenze in het internabiona.i! strafrechy, Verdeling van misdrijren met sanknopingspunten o7 meerde-
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tioe, any contlicr of “unsdiction being
he o us herearter Armicle 28 The prinapal oo
are the following:

- HER
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" DALt

ot the accused ar

ib: the Stare of residence ar of natio
he principa. persoss acoused

o che Srare wsere the scomomic mpact a7

s otterice 10
Zreatest’,

This article has been writicised because 1t fatls to
address the question of concurzent jurisdiction. A wav to
assess this criticism s 1o look at natonal jegal systems
1nd zo examine how problems of this kind are resolved

f

domestically. In other words: how do narional legal svs-
rems deal with conftlicts of jurisdiction between domestic
courts that have coneurrent jurisdiction in respect of the
same case? The answer varies from a Member State
another, Yer most legal systems seem o apply, in one wav
or another. the criterion of an "efficient adminisezation of
justice” by rererring the case o the triab court that 15 the
mast appropriate to try the case,

I international criminal lavw, the answer Is not diffe-
cent. Criteria of an "etficient administration of justice”
fave been adopeed in sach convenrions as the Council of
Europe Convention on the transler of proceedings in cri-
minal matters and on the execurion of foreign crintinal
sentences. For example, art. 8111 of thé European
Convention on the Transter of Proceedings 119721 lists
the following criteria: the residence and nationality of the
avcused, the existence of other sentences or pending pro-
secutions., the interest of discovering the wruth, the locali-
sation of the most unpartant irems of evidence, the pros-
pests of rehabilitation, the possibility tor the accused o
arrend the hearing. Comparable criteria have been invor-
porated I art, 6 of the Furopean Convention on the
Tnternacional Validity of Criminal Juedgements 119708
The criteria provided by these mstruments do not aim at
estabiishing 1 ranking in prioriny berween jurisdictions:
thev only set out the principles chat may guide authorities
in making the choice of the forum, in the mterests of an
efficient admimstearion of justice.

As the criteria listed in the European Convention indi-
cate. the notion of an “efficient administration of jusnce”

The f

iu\\'mg srates

T4 2is

i comseil’, Franes (Chambre daccusarions and Jrady giud:
cess whether the evidence supporting the case of the prosecarion s sul-
‘o casel, Other states, on the centrary, do not aave pre-trial vourrs. In mese

from one state oo arainer. Qtten
rial court (e £

DIey Are Comperenit 58]

ticient to refer the case w0 the

states. the decision abour the suificiency of the evidence and the
v Ses VAN DEN WYNGAERT, C.

envertahren in Gernta

Zwisch

does not only wefer to the needs of a speedy and efticiont
trial of the suspect in the intezests of she prosecution. bar
also to humanizarian considerarions including rehabiliza-

fon, fair crial rights, ete. Accordingh a halance should

he achieved berween the nesds of the presecurion and the
protecion of the righss and interests of suspees, wit-
pesses and vicims.

The impossibifity to estabiish a ranking in prionry
herween dirferent states with concurrent jurisdiction and
the resulng tlexibiliry for the authority that has to make
a choice is problemaric. One could imagine hypothetical
sitpations where different parties to the same eurocrime
would have divergent inzeresss in the cholee of the forum.
One could imagine a vase with defendants of different
\ember States who would like the case to be committed
to their respective national judge, in pursuance of art
2402b1, One could also Imagine, in the same case, that
the European Public Prosecuror would want to rerer the
case for trial 1o the coures of the Member State where the
greater part of the evidence is found fart. 2612al} or

n

where the cconomic impact is the greatest are. 26 2c3

these conerere cases, who will have to choose the compe-
tent frrunt where the imeerests of the various “plavers™ in
the proceeding diverge ?

4. Who makes the choice of the forum ?

oy committa. chambers: Befgan, Grees, Luxemt

ave spevislised pre-fria. courts char act

4.1. The Earopean Public Prosecutor

in mational law, the choice of the forum, in the case of
concurrent jurisdiction hetween various domestic trial
courts, is usually made by the public prosecutor, often
subject 1o some sort of judicial control by a court of law.
Tn cerrain Member States, there are special pre-uial
courts that decide abour the chole of the competent
forum and whether therc 1s a prisma fucie case againse che
accused

In the Corpus Juris. it was logical to atribure this
decision ro the European Public Prosecurer. According to
art. 21§ 1. the Eurepean Delegare Public Prosecuror

sreliminarel. The jurisdiction of (hese vourts varies

emis i the Fropeas
hemis. L9493, 636p.




FDPP when he considers investigations o be cortple-

red L:e:zdcs. under the authoriry of the Furopean Pubiic

Prasecuter. either m make a decision nat to prosecure, or

3

o briry the case to court,
This decision 15, however, made under the coneol of
the ]'udg,c of freedams. Arr. 13050 states:

At the eng of the prepariso
] LT -\I

judge of free h)ma who chadk <he law-

MLz the Case [0 0
this deas!

ulne
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ter CAruele 267

I spite of this control. the choice will, I practice, be
made by the European Public Prosecutor, even if, accor-
ding to ars, 23131, 1 is the judge of freedoms who acrual-
iv “seizes” the wial court. The control excrased by the
judge of freedoms under arr. 2313 15 the control of a
commirtal judge, e, a judge who, at the end of the pre-
eria) stage, decides cither to refer a case for wal 1o the

tial court, or 1o drop the case and discharge the suspecr.

T the judge of frecdoms decides o refer the case o a
trial court, it woald, most likely, be the trial conrt of the
state where the judge s located. Tiie more unbkely situa-
on would be where a commizal judge of Member Stare
A would have the power to seize trial courts in Member
State B. There is, o my knowledge, no state where the
Latter option exIsts.

Consequently, te choice of the judge of freedoms of
s particular Member State by European Public
. determine the forum where

Prosecuror will, indirectls
the vase will be tried ar the end of che pre-inal investiga-
tions. I other words: the ¢hewce of the comperent forum
lies, e facto, with the European Public Prosecurer, des-
pite the langnage of art, 23130 As 1 result, there 15 no
comtrol over the application of the criteria set out n art.
26i 21 by the Furopean Public Prosecuror, Defendants and
victims will have no judicial protection agamst practices
of Jurisdiction shopping by the EPD.

4.2. The (national} judge of freecdoms ?

[he question therefore arises theretore whether the
judge of freedoms should. ar the end of 4 pre-wal nves-

tigarion. be able to effecrively appreciate the applicarion

26,20 and af necessary, be

of the Criteria ser out in art,
comperent o seize a rrial court o arother Member Srare,
od b Portu

of the evidence 15 located 1n

S sabsiay fraud con CITZENs
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inns were conducted, on

L In Finland. Suppose fac
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a Linnish judge 7 fresdoms has seived Cocuments on the
57 Puziic Prosecutor, At the end of the
e for the Finrish udge of freedoms

-eguest of the Furape
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o Cluse the investigation and
ae n accordance with ¢
crof the arncle 200 20, i would seem chat -
e place w0 b]‘T]“ the case would be Partugal,

o the Finnish judge «

e ocase oL mal

According to 2ara-

Conseguenty, ang cowLs imay

doms committng the case fur izl o the comperznt

Pormuguese court.

There are other typical cases where one could imagine
ajudge of treedoms of country A referring a case for trial
to a court in country b, Qne could. for example think of
investigarions where several judges of freedoms have

heen scized with different branches of the same case

concerning a given (set of! curocrimeisl,

Tuke a VAT-caroused in several Member States, whick leads
1o seurches and sefzures in Ireland, Austria, Spain. [ralv aad
Belzium. Assume that investigations have not beey cenraii-
sed in the hands of only one judge of rreedoms as from the
outset and that judges of teedoms i each of the States mer-
doned above have issued the warrants vart 2003d0. Ler as
suppose 1nar mast of the accased persens are Tralians, res:-
ding in laaly and thar, vs the grounds set out inart 2612by,
the European Public Prosecuror would want w the matter
zor toial zo the courts in lralv, Tn this case, one could imagi-
ne the judees of freedoms that were seized in Ireland.
Austria. Spain and Belgurm to have the power o commir the
v ziai o the Tralian mial courts.

The question, hewever, arises whether it is realistic to
confer powers of this kind to nationdd judges of free-
dums. Is it coneeivable for a national judee of reedoms
acting like o commieral judge to directy refer a case o a
criminal court in another couarry * Taking e account
the "asymmerry” of the judicial orgamsanon in the
Member States, this proposition does not seem to be very
practical, [t would indeed require the judges of frecdons
in the fifteen Memher States o be perfectly acquainted
with the judicial oreanisanion in the other Member
States. It would require them ro have an overview the
various transcuropean branches involving the vase under
consideration. Only then condd thev assess in which stare
the different branches of the case should be “cenrrali-
sed™. Withour this information, it would be nearly
impossibie for a judge of freedoms to apply the criteria
listed in art. 26i2: which presupposes an oversiesw ot all
the elemznts of the case. including evidence available i
anuther Member State.

[here mav be other very important pracrical reasons
for rot conferring rhis power upon mativial judges of
liberties acting as cominittal courts. Some Memper Srares
offer wide possibilies of appeals 1and sometimes cassa-
rion'+ against decisions of committal courts, This may not

omyv cause delays, bur also create disparitics: between
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Member Stares that allow and those that do not allow
such remedies * . A more serious disparicy may result
from the fact that in some Member Srates, pre-trial cours
have the power to exclude illegally obrained evidence,
whereas in other Member States this exclusion can only
be decided bv rial courts °,

The conclusion therefore is that to conrer this control
epon the national judge of freedoms, such as provided 1n
art. 2331 of the Corpus Juris as it stands now, does not
seent to be the ideal solunon.

4.3. A European pre-trial Court ?

Should the choice of the forum the be made by jor
under the conrrol ofi 2 European judicial authority,
rather than by a narional judge of freedoms? T believe it
should.

The Corpus Juris does provide a “Furnpean” control
i arr. 28111 ¢, which reads as follows:

"The Court af Justice has urisdicnion to rule o offences as
defined above (Articles | o 81 in three cases: {] ¢t on the
zequest of the FPP or a national legal authority on contlicts
of jurisdiction regarding application of the rules on the prin-
ciple of Turopean territoriality, voncerning both the public
prosecution service ;Articles 1§ and 241 and the exercise of
judicial control by national courts i Armcles 23 to 2737,

The conrrol, as it is proposed now, operates as an
appeal that can be wsed a posierior, afrer a contlict of
jurisdiction has already arisen. It is not a decision about
the commirral of 4 case fwhich is normally taken at the
end of the pre-trial stage, before the tial on the merits
begins) but a decision concerning a contlict of jurisdicrion.

T believe that this control should come at an earlier
stage, on the moment where the prepararory mvestiga-
tion 1 clesed by the European Pubiic Prosecuror. If this
control were 1o be introduced upstream, before the case
has been referred to the {national) wial courr, the control
dowsstream in art. 28 [lic could be suppressed. One
could imagme a chamber of the Buropean Court of
Justice, sitring as a pre-trial committal Chamber This
court could operate in such a wav that it could hold hea-

For example, decisions o the Belgiar ¢f

sation and, in some cases, even of cassanon.

In some states ic.g. Belgium and Francel, pre-trial courrs have the power to remove ” ainted
v rule already in the stage of the pre-rial investgation. This rechnigue, called the purification of the dos-

applving the exclusion

rings, not onlv in Luxembourg or in Brussels, hur across
the whole tersitory of the European Union, like the cir-
cuit courts of appeal in certain common law countries.

The proposed pre-irfal cours would be the judicial
counterpart of the Furopean Public Prosecutor. fr would
operate seither ex offfcr. or at the request of one of the

par
when the matter is referred o the national il court

test al the end of pre-trial investigations by the EPT,

The Buropean pre-trial chamber would decide about the
sufficiency of the evidence and the cholee of & frrum.
Acting op a Furopean level, it would have the overview
of the different branches of transeuropean edarocrimes
and be in a better position to assess the application of the
criteria set forth in art. 26 {2) o the Corpus Juris than the
national judge of freedoms.

5. Conclusion

The Corpus Juris confers two very ditferent funcrions
upon the inationalt judge of freedoms: he is competent to
issue warrangs larrest, search, etc.) and he acts as a com-
miteal judge at the end of the pre-irjal investigation. In
this article. T propese 1o restrict the mandate of the judge
of freedoms ro warrants only and to confer his role as a
committal judge upon a Furopean pre-trial court. This
idea does not atfect the fundamental principle undertving
the corpus that cocrcion warrants and decisions on the
merits should remain within the jurisdiction of nanonal
courts. Only ithe control ofi the decision where 1o reter
the case for tzial would be ewropeanised. As such, prac-
tices of forwm shoppiig could be avoided and a judicial
control of the decision 1o prosecute could be provided.

10 Ocrober 1999
Christine VAN DEN WYNGAERT
Professor of law {University of Antwerp]
Member of the Board of Directors of the Followr up
study of the Corpus Juris

santhre du conseil can be the subject of an appeal before the chambre des mises en accu-

" evidence from the dossier, thus

sier 1 purge des nuiliés: may create condusion about who is competent to exclude illegaily obtained evidence and in what stage
of tae procedure. Assume a judge of freedoms n State A “purities” the dossier by eliminaring illegaily obtained evidence, and
thereupon refers the case to a trial court in State B, where nio such “purification” exists and where 1t is up fo the trial court to
assess the admissibilicy of the evidence. The judge in the court in State B may not be aware of the “puiiicatior” that has occur-
red and mav have had different views abour whether or not to allow the evidence that has been excluded by the judge of free-

doms in State A.




COMMISSION EUROPEENNE

OFFICE EUROPEEN DE LUTTE ANTIFRAUDE (OLAF)

COORDINATION ET:POLITIOUE GE
LIAISON ET D'EXPERTISE PENALE

Bruxezlles, le 23 octobre 1999

Ia Tusk Force " Coordination de la lutee antirraude ",
plus conpue sous le sigle " UCLAF ™, a fait place depuis
le Terjuin 1999 a ' Office ewropéen de lutfe antifrau-
de ", qui se fcra connaltre sous le sigle " OLAF " Avee

certe réforme, Jes institutions, sous Uimpulsion du niveau
politique le plus éleve, ont voulu se doter de structures
permertant un saut qualitatif important peur lutter
contre woutes les formes de criminalité grave qui portent
atteinte aux nwéréts communautaires et 4 la crédibilied
des imstitutions. Ces changements inaugurenc les poten-
tialités du nouvel article 280 CE du traité. Le " groupe
interinstitutionnel & haut niveau ", mis en place & Uini-
tiative du Prémdent du Consell europcen, a permis de fes
mener 2 bien dans fes délais preserits par les Chefs d'Frac
réunis 4 Vienne les 11 et 12 décembre 1998,

1. La création de I'Office Européen
de lutte antifraude (OLAF)

La teneur des réflexions et des débars dans les ins-
rances du Parlement européen et du Conseil a conduit la
Commission 3 modifier ses proposinons nitiales visant a
Pexternalisarion de la foncron d'enquére 1. mission exer-
cée jusqu'ici par la Task Force Coordination de la lure
antifraude {CCLAFL En se fondant sur lexpérience
acquise e les résulrars obtenus- avec Punité de coordina-
tion de la lutee antfraude en matére de protection des
intéréts financiers, la Commission a done décidé, des le
28 avrll 19997, de contier au nouvel Office européen de

ERALE, AFFAIRES JURIDIQUES, CELLULE DE

lumre antifrande 1QUAF! les préroganves operationnelies
qu'elle tient du traicé et du droir dérive pour la protection
des incérérs communautaires. En prenant ettet le ler juim
1999, avee les réglements arrétées en codéuision par le
Parlement européen et le Consell %, cette réforme o permis
d*étendre et de renforcer les foncrions ez les prérogarives
du nouavel Office.

Le législateur a également tenu a prendre des disposi-
tions pour garantr Uindépendance opérationnelie et
foncrionnelle de I'Qffice. Linstirution du Comité de sier-
veillange de ['Office et la position staturaire du Directenr
sont les éléments tangibles de cette indépendance que le
législareur a vouly placer au centre de la réforme en pré-
cisant notamment gue ni Pun ni Uautre ne peuvent solli-
cirer ou recevoir dinstruction des gouvernements ou des
instLutons.

A propos du Comité de surveillance, il est intércssant
de noter que les personnalitgs choisies pour en étre
membres représentent bien, au plus haut niveau, la diver-
sité Ju monde judiciaire (université 2t droit pénal compa-
ré, autori®s policiere et judiciaire, droits de la défensel.
Conformément au dispositif réglementaire, le Conuté
s’est immédiatement orgaiisé pour apporter, au niveau
politique des institutions, ses premiéres contributions
officielles . Ces prises de position donnent une indication
claire sur le lien étroir qu'il fair entre I'indépendance de
I'Office et les moyens & mettre en oeuvre pour son bon
fonctionnement ainsi que sur I'étendue et la porrce de ses
missions.

En ce gui concerne le Directeur, il sera désigné par Ia
Commission pour ¢ing ans, apres avis du Comiré de sur-
veillance, en concertation avec le Parlement européen et

Proposidion de réglemenr [CE, Euratom; du Conseil nstituant un Office européen d'enguéres antifraude iJO € 21 au 24.1.1999,
p. 101 .

Cf. rapports annuels de la Commission, vonclusions du Conseil, rapports et résolurions du Parlement caropeen, depuis 1990,
Décision de la Commission du 28 avril 1999 " instituant UOffice européen de lutte antifraude {OLAF1 ¥ en rant qu'instance indé-
pendanee dans sa foncnon Jenguéte, comperente. au nivean des services, pour fa conceprion ot la prépararion des rexres dés lors
quiil s°agic de la protection d'intéréts communantaires. de détournements de fonds ou violation de dispositions communautaires.
suscepnibles de poursuites adminisiratives, discip s ou pénales {JO T 136 du 31.3.1999, p. 201

Reglemert (CFy n® 1073/99 du Parlement europeen et du Conseil du 25 mai 1999 " relasif aux enquetes ertectuées par i Ottice
suronéen de lute &‘n[ifriudc (OLAF) " avant notamment pour but de tixer les régles géndraies relatives a ces CHQUETes eNGUETes
externes, ¢ans les Erars membres ot dans les pavs iers, et enquétes internes dans les inscitutions, nrganes er orgamsmes! | régle-
ment ;Furatomt n° 1074949 du Conseil relaof s meme objer (JO L 1536 du 31.5.1999, p. tet 85,

Cf avis sur le budger et le plan d'érablissement de 'Office  avis sur la désignation de son Direczeur ; avis sur Fapplication «u
Réglement n® 1073 du Parlement européer et du Consetl par les institutions, organes er organismes e 1'Union européenne.
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e Conser. Cetze proce ce designation partculicre et
W niveau " retenu pour cetie fonction par Faurorité bud-
géraire (Parlement europeeriC. )r;éll soulignent 1 Févi-
dered e prix que les instirutions atzachent a la reussite de
cette réforme. LOffice disposera de comperence adminis-
rrative érendue  Sur Je plan opérazionnel. il sera, dans le
chef de son Directeur, vesponsable du déclenchement des
enquézes externes ou mrernes ef de la saisne des autori-
tés administratives, disciplinaives ou judiciaires compe-

Centes.

2. Le nouveau contexte des missions
et du role de POffice

Pour renforcer la protecrion des intéréts financiers dcs
Communautds enropéennes, article 280 CF du trait
& Amsterdam attzibue un roie er ure responsabilité spéci-
fiques 3 Jn Commission pour cooperer de fagon érroite ot
tégulicre avee l'ensemble des aurorites navonales admi-
nistratives, policieres ou judiciaires. Le [ralfe reconnalt
désormais clairement que la protecuon des finances de
IFurope releve d'une responsabilité parragée entre les
Etats membres ot la Communauté,.

Ainsi ce nouvel article 280 CE conssitue une nouvelle
hase juridique, spécifique er large, pour prendre les
mestires nécessaires wn manére de prévention et de futie
contre la fraude ot toure aurre activied iégale, en vue de
réaliser un niveau de prorecrion équivalente partout dans
la Communautt, Ce disposinif jcodécision) rectle des
potentialités de bon augure pour Faméloration et e

Le " groupe imcrimr?mtilmrm 3 haut nivean " a progost ie 2
reezificant (BRS 4199, devs

Directeur généra,. Ta Commussion. dans e cadre qu budget
Direcreur general pour co poste,

développement du cadre gal e la prowecion des

finences de I"Europe *. La premicre application concréte

de cete nowelle base juridigue a daiileurs permis Ly
réforme rapide de la sucture andraude de la
Commission e, créant oz nouve: Office mdépendant et a
vocation interinstitutionnelle,

La Commission a confi d FOftice ses propres compe-
cences opérationneiles, notaminent celles d’enquére admi-

nistrative. Cest-d-dire selomn le legslatenr 7, tous conernles

o0 actinns vlsant & érablir le caractere irrégulier des act-

vits contrdlees. A ce tirre, ['Office dispose de la facuié
de procéder en toute indépendance, a des enguites
externes dans fes Frars membres er dans les pavs tiers
ainsi que, le cas Cchéant, a des enguétes internes, au sen
des institutions, organes et organismes COMMUNAULILSS
Dans le cadre des enquétes externes ou internes,
POffice @ acces sans préavis et sans délai & toutes les
informations détenues par les opérarcus ou par les per-
sonnels des institutions, organes ou Hrganismes, ainsi
qua leurs locaux. 1 se doir, awx rermes de a legislaton,
de saisir direciement es autorités compétentes, v JOMmpris
les autorités judiciaives, du résultar de ses mvestigations.

Laccord interinstitutionnel {Parlement curopeen.
Conseil et Commussion® " relatif aox enquétes internes
effectuges par 'OLAF prévolt un régme commun <om-
portant des mesures dexecation névessaires au bon
déroulement des coquétes menges par 'Office pour lutter
conrre L fraude, la corruption et toute autre activie illé-
gale portant areeinte aux inedréts financiers des
Communaures ou rechevcher les fais graves préjudi-
clables 2 la crédibilice des nstitunons, organes ou orga-

{

st au Consedl Ecofin que cette foncton soit assurés par un

At de son e6eé proposer le grade de

Irdérendance administracive ec budgcraire nutamment. [Office définira wie pulimu; du personne! apé;iﬁq;ze en conformité avee

le status des Fouctionnaires ¢ agents des Communautés européennes. [Lsera Pordonnateur des crédits speciiiques relatifs 3 a poli-

nquc antifraude =t au fonctionnement de [Office,

La dynamigue lgislarive engagée place NOffice & la crotsee J'un disposiif de coopéradon direere aves les aurorités nationales com-

néentes admimistratives ou pénalest

Afis daller plus avant dans la réforme de organisaion de la lutee annifraude au viveau

communautaire, les potentialieds instiruztionnelles acmuelles doivenr érre explorees e, nécessaire, dévelopoées tef. contérence

intergonvernementale dans la perspective de Vélarg

CE Reglement 1073799 Ju Parlement curopéen er du Conseri. ars.

ment "

CIG 2000 "

2{JOLn® L36dulls.

Les droits ¢t obliganons des persor nels des RsTULions et rganes COMmmMuNautales Lomcrncb 247 ane enguete (nterne soni défi-

s dans le nou

Comsell et Commissiont. Pour celles Ges instiiunons ot cenx des organes &
catans nécessaires v auront 1€ integrées. Les institatons, organes

dispasitiens seront remelacées par <t dernier lorsque les m

ou eTzarismes cut ou sont sur e point 4 adopter ure decision conforme 2 la décision medéls annesée a l'aceord interinst

net. e vue ¢étabin les

lég

ézale préjudiciable aux inter

COFTUPLOA Cf oLTe acrieird i

brles relarives aux conditions et modalités des encueres inteines en matiere de lurte contre
S5 communguezires. Les décisions internes concernant la C

au dispostaif lémslasif ot dans des déeisians internes hasées sur Naceord interin strurioane! (Partement européct.

munautzires dont le personnel reléve du srawur. cos

sron-
1 frande,

2 TSIl

et fe Conseil onz &é publides 2z Journai Officiel (JO L 149 du Te.8.15991
Sevord interinetitationne] du 23 mai 1999 exrre le Pariement curopeen. le Conseil et . Commussion  relatit aux anguetes interies

effecruges pe atifraude {OLAL "

SJOL 136 du 3131999, po 155 Les aurres InsTIurions. organes ol

organismes communautaires sont mvitds & adhérer 3 Uaccord interinstrationael.
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3. La portée de la réforme

Les changemenss qui viennent o ¢ue opéres dans e
domaine de la lutre conre certames formes de criminal-

té dComomigue et rnanciére sont imporants. Le nouvean

dispesitit insdinttionnel marque un pas supplémentaire
dans it renforcement de la prorection des imrérées finan-
ciers des Communaurss et de la hurte congre |z frauds, la
corruption, ‘¢ blanchimenr et tovte autre activice illégale
prijudiciable 3 ces intérées financiers awsi que plus large-
ment conire tout comportement irrégulier allant 3 l'en-
contre des inrérérs communautaires. 1 traduit ‘a volonte
de la Communanté et de ses institutions datfirmer la
priorité qu'elles accordent au développement d'une poli-
tique de protection ciblée et donne, a I'Office enropéen
de luree antifrande {OLAFL les movens d'action néces-
saires pour exercice de cetre mission spécifique,

Uimpact de ces changements doit aussi bien enrendu
étre analvsé a la lumicre des résultars déja obrenus par
IUCT AT notamment depuis 1994, sur le terrain et sur le
plan législanif, en particulier dans le domaine de Ta just-
ce er des afraires inéricnres, aved la convention relative 3
la protecrion juridique des meérers tinanciers des
{ommunautés, signce en 1993 par le Consetl, et ses pro-
rocoles. Une tols ratifiés or transposes de facon erfective
dans Tordre juridique nadonal ¥, ces instruments visant
3 Pérablissentens de dispositions nowselles en matiere
pénale devraient permettre a fa Commission de micuy
joter son role dans e domaine Jde la coopérarion rech-
nique et opérationnelle * avee les aworités judiciaires
nationales chargées des poursuites penales,

Lensemble de ces progres marguent une érape supplé-
mentaire dans le sens des orientanons du Parlement euro-
péen. Ces résulrats faciliseront Je lancement d'une nou-

velle dynamique pour la réalisanion dun systeme de pro-

< Fals
organes des Communaates.
Il est 2 noter sur 2 20IN0 e s MSEUIents d

pauvant CONSTUUCT Uil

rection pénale homogene des intérlts communautaire

conforménent aux objectifs détinis par le rraire
d"Amsterdam. Il est intéressant de noter & ¢ propos que

Sest a FOfzice que la Commission a contié la tiche de

COTCEVOIT T preparer es Glspositions legishatives néces-
saires 4 la protection Jes intérés commuraataires et d la

lutze conere tour comporement susceprbie de poursuites

admiristratives, disciplinaires ou pénales, ce aussi bien
dans le cadre du premier que du trowsieme piliers. Ainsi,
[Office semble bien érre la seule instance de narire com-

munautaire, indépendante dans sa forction d’enguere, ou

sont déi reunses Nensemble des expernises radministran-

ve, financicre. policidre, douaniere, judiciaires et ol il est
possible de rapprocher ¢n permancace expérience
concrete de terrain, analvse comparée des situations et
la compérence en matiers législative, Cerre organisation

nouvelle confortée par Uesistence d'un Comird de sur-
veillance sinserit dans la logique et la legirimité insutu-

nonnelle propre 4 la construction europeenne.

4. Les nouveanx défis pour 'Office
Européen de lutte antifraude (OLAF)

saaguemen: aus obligitons des

AL e

Le conrexte politique du moment est importane. La
comstruction earopéenne es confrontee a de grands dets,

v de

quit s'agisse de Union ¢conemique et monetaire
Pélarglssemenc ou des risques de destabiisanion hiés & la
montée de o grande débnquance Sconomique et tnan-
ciere. Les conditions existent poUL PECImestre au mivea
politique de saisir Mopportunité que représente la pro-
ementale 1C1G 20000 er

donner Iélan indispensabic pour conduire une nouvelle

chaine confirence meergouverne
phase du rapprochement des législanons nanonales vt de
Perabiissement de normes spécifiques ciblées sur la pro-
tection des intérées fmanciers des Commeanaures avec,
notamment en point de mire. fa mise en piace d'une auto-
rité curopéenne indépendante dotée de préroganves judi-
ciaires pour faciliter en linson avee I'Ottice earopeen de
luste antifraude, 1a recherche er la poursuite des infractions
pénales préjudiciables aux meérérs communaugatres,

s ou agents des insurutions ou

membres. dirigeants, person
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La capacité de la Communautd & relever ces défis
avant le prochain élargissement cpose en grande partie
sur la volongé polinigue de micux arganiser la complé-
menrar'te du nivesu nadonal et du niveau communaural-
re. Pour ce faire. il faur dévelovper davantage Sacguls
communantare. Seul ur cadre légal jundiquement stir 7.
permetira daméliorer la coopérarion admimistratse.,
policiere et judiciaire pour preventr les activitds illégales
er mieuy lutter contre les comportements délinquans.
voire la eriminalitd organiste. portant acelinte aux neE-
réts communautaires, Cest dans cer esprit, quiensermbie,
la Commission et & Pologne ont envisagé la czéanion
drun " QLAF " nanional, pluridisciplinaire. Lancé & M-

al forde sur la légitim

tative di premier ministre de [z Pologne, o2 programme,
cofinancé par la Communauté, a recu le soutien des ins-
atutions a7 de ous les Frars membres de PUnion. Une
Coopération érroite entre ¢ot organisme et 'Otfice suro-
péen de lurre antiiraude ;OLAT est narurellement appe-
Ié¢ 3 se merrre en place. Ce partenarial, qui se concritise
entre les autorités polonaises et MOftice europden de lutte
antfraude, la Commission entend bien le mener rapide-
ment avee tous les pays candidats 1 ladhésion.
N.B. ¢ Cer article nengage que son auteur et e fic pas
Pinstitution done il reléve.

Clande TECOU

Chef de division

nstirutonnsile commenantaive o le contéle démocratique du Parkement européen. sur le res-

pect des droirs fondamentaug e sur le contrale jndictionnel de ta Cour de justice.

BELGIUM

T.A SAISIE PENALE EN DROIT BELGE : DERNIERE ACTUALITE™

La saisie pénale en droit belge est régie par l'arnicle 33
du Code d'instruction criminelle - lorsqu'elle est prati-
quée par le procureur du Rot - et par les articles 35 er 87
- lorsque ¢'est sur mandat du juge d'mseruction qu'elle a
liew. La rédaction maladroite de ces disposiuion a récem-
ment nécessicé plusicurs adaprations Igisfavves, non
muins maladroires. Les conséquences ne se sont pas fait
attendre, sous la forme d'une condamnanon de principe
"par éguivalent” par la majonté des
. pra-
tique gualifice d'illégale au regard de [a Convennen euro-

de o saisie dire

chambres des mises en accusation du Rovaume !

péenne des Droits de 'Homme. Apercu de la situation

actuelle,

1. "Heuris" et malheurs de l'article 35
du Code d'instruction criminelle

En deux ans, le législareur belge a, 1 deux reprises,
soumis a révision l'article 33 du Code d'wstruction cn-
minetle. Ta premidre modificanon, realisée par la loi du
20 mar 1997 sur la cooperation internationale en ce qui
concerne l'exéeution de saisies et de confiscanions -, pré-

auteur dans la revue beige JLABL 1999, p. 1218

sentait quelaue singularite que la lecrure des rravaux pré-
pararoires parvenair ditficilement 4 dissiper.

Alors que, dans sa version nidale, V'arncle 35 auroui-
sait la sawsie "des armes et de toui ce qui parditea avnl
serid o dvoir 616 desting & commuette fe orme o le délit
ainsi que fout ce qui paraitra en avoir éié le produit et de
tout ce qui pourra servir i lo manifestation de la vérité",
fa lof du 20 mai 1997 a rédui Ja portée du texte aux
“choses visées a Darticle 42 du Code penal, {auxlarmes et
fal tout ce gui paraitra coustiiuer wn duantage patrimo-
wial tiré de Vinfraction”. U'objectit poursuivl par ke kegs-
lateur érait de permettre La saisie des avows patimentanx
rirés direcrement de {'infracuon, dont la confiscarion €ralr
rendue possible par la tor Jdu 17 juiller 1990 7 mais qui

n'éraient pas visés par l'article 33, ancienne mouture

Le iégislateur semblait cependant aveir fair preuve
d'une particuliere distraction dans le hibellé de la nouvel-
le disposition. Le désagrément majeur en était que la nou-
velle version pe permettait derénavane plus que solent
frappés de saisie les objets communément regroupés sous
le vocable de "pitces A convicton'. D'autre part, la sai-
sie pe semblait plus pouvolr porter sur les choses présen-
ranr seulement des indices de lien avee l'infraction. la tor-

Cer article s'inspire Je la note inrirmee <La sasie pénale par éguivatent : chromgue d'une mort annonsde pupliee par le méme

Anvers, 14 anvier 19920 RW, 1995-1999, 1421; Bruxelles, 19 avnl 1999, LT, 378, et note D. VANDERMEERSCH et O,
KLEES: Ligge. 10 juin 1999, JL.AMB.. 1999, 1217, er note €. MEUNIER.

*OMB.L 3 juiller 1997, 17727
M.B., 15 aodr 1990, 15856,




malition “four ce qid pai

avanr éré rempiacée par l'expression Hes o

. Le législateur a remédié & ces nadver-
rances par la foi da 4 janwicr 1929, donr larncle 2
modifie - ane fois de phus - larticle 33 pour permerrre la
i

[ {7‘:‘5 [RIORTIN

T pang: ftra cons

¢ qui Pt

On pear dourer gue le texte en soit désormais 4 sa der-
nitre version. La loi belge permer en effer au juge du fond
d'ordonner une confiscation par equetalent jardele 4355
Jdu Code pénai 1, & savoir la contiscation de sommes dont
le montant correspond aux protits présumés de l'infrac-
tion, dans 'hvporhése on lesdits galns se sont fondus
dans le parrimoine du prévenu au poin de faire dispa-
raitre tout lien entre ces sommes <t I'infraction. La saisic
Drafiquée Sur Ces Sommes § Tire COnServatoire presente
s les pro-

une indéniabie utilice dans la mesure
fits pouvant résulter d'one infraction. ' Argcm, nar sa fon-
gibilieé, est le plus aisé a dissimuler ou 3 dissiper. Elle
constitue dans ce contexte un instrument essentiel de la
lutte contre la criminalire orzanisée, dont les acteurs sont
passés maitre dans les technigues de blanchiment.
Llarticle 33 acruel compaorre cependant ung importante
lacune & ¢e niveau, puisque - s'agissant des saisies dont
I'objet st de garantir P'efficacité d'ane évenrueile confis-
cation uktéricure - 1] ne vise pas les somimes d'argent sus-

ceptibles de vonfiscation par équivalent,

Amnsi dépourvue de base [¢gale, cette saisie "par equi-
vatent” laisse a désirer quant a sa confonmee & l'articke
ler, alinéa 2, du premier protocele addimonnel 3 la
Convention européenne des Droits de 'Homme, aux
termes duquet les Erars membres du Consell de T'Farope

penvent wetrre en vigueur “les Juis geeils jugent neces

saives pour réglementer lisage des biens conformément J

i

Fimérét goneral vu pour assirer le paiement des impots

Doe, Parl., Che. l 1951996, 12 tévrier 1996, n° 42771
Doc. Parl, Cho T997-19980 15 juin 1998, n® 160571 -
visés & l'article 4‘ 1° du Code pénal, pour lesquels Marncle
mai 1997, falr usage du termes " foul e g paraivg const
Loi du 14 janvier 1999 portasr modiicanion das
12 mars 1998 relavve & {'umélioration de |

- G5/

wrions" | Clest daiileurs la conclu-

s1on a laguelle onr abouti les chambres ces mises 2n aceu-
sation o Anvers, Bruvelles et Liege.

2. L'aventr du blocage de comptes
bancaires par le juge dinstruction

ity wi draniage p.:tr.'mwz:.-if iré de | fich
cles 33 et 47h
s procédure pénale austade de information et de l'nstruction et des armicles 3 et 5 de

Dans I'érat actue! des choses crsuire a la urispruden-
ce précitée, la question de la legalié du blocage e
comptes par jz juge ¢'instruction se résout aisément : if ne
peur dtre praticué gue - pour reprendre Iinumération de
Iarticle 42 du Code pénal relatif 2 la confiscation - si les
montants déposés forment Tobjer de infraction *, en
constinient 'instrument ou le produie *, au sont constitu-
tifs d'avanrages parrimonlany résultant directement de
I'intraction 7, de hiens ou waleurs substitués a ces avan-
rages . ou encore de revenus de ces avaneages invesns -,
En d'aurres termes, i doir exaster un fien divect entre l'ar-
gent versé sur le compre en bangue et l'infracrion done est
saisi le juge d'instruction ou le procureur du Roi. Le blo-
¢age pur or simple des comptes sur lesquels se rrouvenr
des sommes dont la relation avec Fmfraction n'apparait
pas - et qui sertt done swscepribles d'¢rre conisquees par
Equivalent - n'est par conséquent pas Légal.

Une troisieme modificanon de P'arricle 33 du Code
d'instruction eriminelle procurerair meontestablement au
juge d'instruction et an procurcur du Roi, dans ce
contexte, une arme efficace leur permetrant d'immobil-

ser. le remps de la procédure, les proies de ces acrivites,

Les risques de dérives inhérents a la possibilité de sai-
sie "par ¢quivalent”. notamment le blocage pur et simple
par le juge d'instruction ou ke procurcur de Pensemble
des avoirs scripruraux de inculpé 3 la taveur d'une sur-
évaluation - meme de bonne fot - des profits de activiee

déictueuse, ne sont cependanc pas absents. 1 serair dans

f. exposé des morits, 13.
. 1-2. Certe critiaue a6 joue cependant pas pour les valeurs
5 du Code d'instruction criminelle, tel gue rnh;u par la

i u

chioss

s du Code d'mxrrucrmn criminelle, de larmicle 31 de la Jot du

la fot do £3 mars H'-l sur les extradizions, M.B., 26 fevrier 1999, 3514,

Cli MEUNIER. op. ert 1432,

A Pexclusion du produit d wt vol puisgie ja cosfiscation n'est permise - s agissant Je Parnicle 420 1 cu Code penal - que 514

propriete <o ja chose appartient au condamne.

-

Ces cas de confiscarion vises & Tarnicie 42, 1 e 2° sont cependunt assez théongues lorsg:
sur e compre barcaire - dans gueltes hypotaéses pourratent-eiles etre considérees comme

en érre e prodws

Par exemple le salairs £u tueer 3 gages, le procuic ¢u rrany d rmes directeme:

re le prix de la corruption.

s visent des sommnes \J APEENT VErsees

AT SErV] 3 SOMmeitre MRfracton. ol

VEISE SUD UL LOompie ouvert 4wt 2lfel. Ou eTct-

Par exemple les tirres au porteur acquis par le tUeur d £ages a0 MOver Ge sa 'rémunerasion”.
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catte GRTIgUE TevdmITLde Llc Hmizer la posst 1 Lr~ de sat-
sie par équival ‘
1

araves, SUT FeNSmP

eat”

_*'he. relant

Grer dn Code dlmt:amifn‘l cr

fooLs tliphong

3. Actualité legislative : la responsabilité
pe;mle des personnes morales

L'entrée en vigueur, ¢ 2 quilker 1999, d'une lol msiau-

pant la cosponsabilts pénale des personnes moraes

impose de cuelqus meu nuancer o qu srecede. La lon
i F

nouvelle permet au juge d'inserucnon belge qui constate

des mndices séricux de cnlpabilitd chez une persorne

morale. dordomner notamment "{aterdiction Jde i

sachioins ’J..”hﬂ 428 u!t’\ \')l'?\er.mh:\ .\d\tf””/thnt L!l entra-

whilité de la personme morale

per " Cette mesure

.

sielle ne permer pas au juge d'inserucnon de realiser un
blocage de compre & proprement parler - Vinterdiction ne
peut en etfer porter que sur des ransactons parrmo-
niales specifiques* lui offre néanmonns fa possibilité de
prévenin, dans unie optique conservatolre, s dtlnpldatmn

des avoirs sociaux, éventueilement suscepibles de contis-

cation ot de resttution. Lo dittér 1ce majeure avee la sat-

sic visee a Partdle 33 do Code d'instruction criminelle
réside dans e que cetre mesune o ingerdicrion n'est pas
oniany

limitee aux avoirs patrm présencant un lien aves

['infraction.

La lecrure dos travaux préparamoires enseigne que,
dans Tintention Jdu iégistareur, Ta disposition nouvelle
visait principalement tes transactions mobilicres ou
i mubllm es effectuées par b sovices U Le quge d'ing-
trietion podrTait ainsi s'opposer A Lo revense & prix der:
sore de stocks ou d'immeubles aoparienant & la sociere.
Gite ceun-ci afent ¢te ou non acquis au moyen de fonds
issus Je Tactivied délictueuse de la sovigre. Quant auy
avolrs places sur ses comptes en bangque mais ne décon-
[anit pas de I'activice delictueuse. e juge d'instruction. qui
ne peur les salsi ne peur & notre estime §'oppeser i leur
“dépense sur la base darticle 91 nouveau du Code d'ins-
revction crimmelle qu'en interdhisant Nopération 4 laguel-
e its etarent destings. par exemple en faisant detense av
conseil d'adminismration de proceder sclemment @ un

investissement manifestement desastreny. en vie d'orga-

On ~c-na: alozs e nte
ALBL 22 qmn Lyea 2
Adin d'éeirer de bieguer
10, seyh, \\Td

hela

Vor, nor.
Duans la

omme p

Sulitlseaniol

fos somiries Q Grlde it 1ersees sk

e de la soctdre Dow, Parl., Senard sess, ond.,

feser Vinselosbilig de la suciésé. En efer le powvoir du

juge d instruetion éwne limieé & des mansactions "speci-

fiques”. il ne pourrait mrerdire 4 lx persoane morale

inculpés daccomplis toutes operagons queleonques aw

v

moven de\' fonds versés sur les

ompres &1 bangue appar-
[ENAn A CRlle vernisre.

BT
g depot

: : s H : ‘
i canrfonnemon: dunt il fixe le montanl, en vie Qe
aar site” Il peut par

exemple faire usage de cerne £ faculté en vue d'affermir Uin-
rerdicrion faite 2 la personne morale daccomplir relle
transaction parsmentale spécifigue. La raison d'erre de
ce cautionnementi - renforcer Iautoriié des mesures pres-
crites par i jnge d'instruction - kut @ notre sens ohstacle
a e que celuiul fasse usage du cautionnement en vue de
contourner 'impossibilicé de proceder a une sawsie "par
équivalent”. en fixant purement et simplement le mon-
rant du CAUNONNEmCNT A Ue SOMIE SqUITLet au pro-

duit approsimarf de L'activité crimmelie.

Pour le sueplus, signalons que la nouvelle joi érend la
confiscation speciale aux personnes morales, coupant de
I sorte court au courant jurisprudentel antérieur a a nou-
velle Toi . Les saisies conscrvatoires corrétatves sunt des lors
désormais possibles a Venconire de Ja socicte, e que confir-
me daiflenrs Fartiele 91 nouvean du Code d'mstruction eri-
minelle, qui renvoie 3 Narticle 335is en e qui concemme la sai-

$1e liT]T‘ﬂ()blhel‘E COILSETY atoire en e pt’ﬂ;.lh.‘.

On 1'a vu. la jurisprudence belge a demonted L torale
inadequatiors des disposinions va manere de saisie aux
hesoins de la pratique. notamment dans le contexte du
Manchiment er de la lutre conere ka criminalite orgamsec
ihle par une

Rendre la saisie pénale " par eguivalent” poss

incervention legistative peut se ré ver judiciens, a condi-

fon que des garanties soient prévues vontre les derives
anxguedles de blocage pur et simple des comptes v

hanque Je Vincalpe peur doner lieu, par exemple en

Jimirant la possihilisé du saisic & cerrames infracrions
graves. Travanl délicat cerzes. mais qui constirue le lot de
la procédure pénale, 2 la recherche constante de I'tqui-
libre ene les interérs de la société et les exigences des

libertes mdividuslles.

Christophe MEUNIER
Assistant 2 1'Universite de Liege,
Avocat

CODIE 2 iy

[us-1 699, 41217, 7Y,

somnes orles MF puLeLent 2t considarees
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REPORT OF ACTIVITIES FINANCED BY THE EUROPEAN
COMMISSION FOR THE SETTING UP
OF AN INTERNATIONAL CRIMINAL COURT

1. Historical Background

The idea of msnruting a permanent Internanional
Criminal Comrr JCCE first avose after the Would War 1L
However, 1t was nog unril the end of the Cold War that
the United Nations found a faveurable politcal. cliumare
to revive its ingerest in an [nrevnational Criminal Court,
[n 1989, the General Assembly insoructed  the

International Lavw Commission (1LC: o prepare a report

addressing this particular 1ssue.

This seport including a draft sranie for an [CC was
rastigeed in 1994 ro the UN General Assembly, which
st up an ad hoc commirtee to discuss the issues relaring
to the institurion of a permanent 1CC on the basis of the
1994 drafr starure.

In December 1993, the General Assembiv devided o
create a Preparatory Committee [PrepCom; to produce a
rext for submission to a future Diplomatic Conference.
This Commirtee submitted it report to the General
Assembly in December 1996, which extended the man-
dare of the Preparatory Commirtee o nine additional
weeks of PrepCom mectings. The sixth and bnal session
of the PrepCom eventually mer on April 1998 m New
York and adepred the Drafr Statuee of the Tarernarional
Criminal Court.

At lase, on Julv 17, 1998 the Diplomatie Conterenee
of plenipotentiaries held in Rome adopred the Srarate ot
the #irst Internacional Criminal Court by a vore of 1200in
favour to ~ against and 21 abstenrions. v new meerna-

tional svstem of jurisdiction and Justice had been creared.

2. The European Commission
contribution to the creation of the ICC

In the past few vears, the European Commission has
been one of the main financial contriburers to the process
of setting up an eftective Internatonal Criminal Court,
Since 1996, more than 2 milliens Euro have been alloca-
red tor activities in support of an 1CC EC tundung was
provided o verv concrete projects, more particularhy o

assist the work of the xev participants in the draftng pro-

cess and i the Diplomarie Couference, and o suoport

the Interzational campaien in tavour of a pernanest and

stromg Cownt.

Two projecrs were awarded an EC grant o assist the
Preparatory Commirtee (Preplom . negetianng sessions,
One project, carrled out av the University of
Notringham. consisted of a two-day workshop held in
June 1997 to assist the UN PrepCom by providing a
forum for discussion on the various legal svstems i order
o facilizare the negotiaions, The workshop enabled

seme of the parricipants in the negotations ro meet with

expers from around the world in a more informal seering

than i the Prepararory Commutiees. In parncular it

enabled them o address ey issues relaring to the drakt

Statute.
The seoond prowt was mnplemented be Redress,
¢ ar the 1998 December

PrepCom session by fohbving wovernment defegares

which plaved an =0 1o

support the right to compensation ier survivers of torra-
re 'an issue that had not been zaken into accounr by the
draft statuce of 1994, This projecr helped decisively w
ensure that the final Starute of the Court included a wor-
kable reparations regime and that the Court would have

fhc‘ POAWET T d\\'rH'd COMpPensaton victims of torrure,

I additon w these two projects, EC funding was
givern 1o an United Nanons project aimed ar allowing the
participarion of delegates from the least developed coun-
tries < LD

Diplomatic Conference, through the provision of airtares

Din the PrepCom sessions and in the Rome

and subsistence allowances. The participation of repre-
sentatives of the LIICs n the ditferent sessions of the
Preparatory Commitree and the Diplomatic Conference,
not onfv enriched the debate but aiso contributed w give
the negoriations a more global perspecrive and higher
credibiliey,

Furthermore, the European Commission provided
crucial assistance to lohbying acnvines alming at secaring
suppart for the Court, and tw projects focusing on provi-

ding assistance to the Diplomatic Conference delegares.

The Tnrernationai Commission of Jursts secetied sup-
port for activiries focused on lobbving participanrs w the
PrepCom sessions of December 1997 and April 1998,
and i the Diplomatic Conterence. as wed as legal

experts from the mimistries of justice and foreign atfairs
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of Arrican and Latin American countries, in order to
enlist their sapport tor the creacton of the 1L,

Earth Metion was awarded 1 grant o pursue, through
. ] PR \ L.
its large nerwork of NGOs, lobbying acrions zo build
support for the Court, Earth Action dissemimnated useful

information via the [meernet almed ac lnforming and

mohilizing citizen groups from all parts of the world,
muembers of parhamen:, media commentators and other
opinion leaders.

Moreover, the Enropean Commission sigmincanly
supported several projects presented By the World
Federalisc Movement (WEMI, on behaif of the NGO
Coalition for an 1CC (CICCH The Coalition assisted in
the developraent and expansion of regional and national

networks and coalitons in all pares of the world. Aparr
from that, the Coalition and 1s kev parmers engaged in
a conceried campaign w raise awareness among the
media and cvil socierv of the importance of the esta-
blishment of an ICC.

During the Rome Conference, the Coalition suecess-
fully provided rechnical and logistical support ro the par-
wcipants, and even directly sponsored the participation of
30 NGO experts trom lesser-developed countries. In
addition to this, the Coalirion kept the media infoemed of
general developments, government positions, and NGO
positions and acrivities via the CICC web-site and the
dailv newslerer " Terra Viva ",

Last butr not least, important tinancial support was
also given to No Peace Withour Justice INPW]:, which
carried our a set of very importans activites in support of
the Court. No Peace withour Justice was responsible for
a remarkable Inrernational awareness campaign, which
consisted of conferences. seminars, marches and concerts
ro enlist worldwide support for the establishment of the
1CC, while at the same time raising internanoval aware-
ness over human righs issaes, NPW] actively continucd
izs campaign at the Diplomatic Conference by lobbying
delegates, providing expert legal counsel to smaller dele-
gations and organizing public evenrs, demonserations
and appeals.

NPW was also respensible for the creation of a
Yearbook on the establishment of an International
Criminal Court {JCC3 This publication helped to increa-
se support, in partieular from small and less developed
countrics, for the establishment of an 1CC. The Yearbook
crabled the delegates present in Rome to improve their
knowledge abour the preparatory work accomplished
betore the Diplomatic Cunference,

o

. Forthcoming goals for an early entry
into force of the ICC

The
a part
estzblished when ar least 30 Stares have ratbed the

3 suecess of the Rome Conierence is only

1 victory since the permanent court will only ke

Rome Teeate. laternational mobilizaton 1s therefore
required, 0 that as many stares as possible ratity the
Treary. Indeed. the more states that ratify the weaty, the
grearer the momentum will be tor entrv o force and
the more difficnir ic will be for any state to insist on re-
bpening negotiarions or to frustate entry into force. Any
sericus delav could send a negapve message to the
[ncernational community and would probably jeopardize
indefinitely the rarification or the Cowrt. It is therefore
essentlal thar the countries in favenr of the Court pro-
cead with rarificarion as soon as possible. Currently, 83
states have signed the treary and four bave rarified it
including laly, the only EU Member Seate to have done

50 to date.

At the end of July 1999, the 1CC Preparatory
Commission will meet i New York o work on the
Court's rules of procedurce and to define the elements of
the crimes the Court will prosecute, NGOs are already
joining effores 1o accelerate the ratification drive, Indeed,
the prospects for an early entry into force of the 1CC
seem 1o depend in large part on NGO activism.

There s much NGOs can do at this moment to speed
up the ratificanion process, Based on the experience
gathered 1n the last couple of years, NGOs must onee
mare join cfforts toward an effective common action
strateuy aimed at lobbying decision-makers - especially
parliamentarians - all over the world to make ICC ratihi-
cation one of the top priorites of their political agenda,
In addition. & worldwide informarien campatgn oughr o
he prepared in order to keep the pressure on the states
which have not ver rarified the 1CC Treaty. These states
and their eirizens should be mrormed about the 1CC

Stature norms. the mechanisms of rarification required by
their naticnal legislation, the way the Court s going to
function and how 1t will relare to the national criminal
JUSTICE SYSTES.

Finally, NGOs should concencrate efforts [n lobbying
the present Finnish Presidency of the European Union, so
thar a clear reference to the Member Stares’ commitment
roward the ICC Trearv ranificadion may be included in the
next Furopean Council's final declaracion.

There is therefore no doubt that over the following

months, NGOs from all parts of the world, wiil conrinue




to plav a major role in view of a speedy ranricanon of the
1CC Treat
The uropran Commission will also have an impor-

. . , ]
tans, If 2ot vital role w play

© the process. [he new

Commussion should be encouraged w develop, as soon as
possible and in close co-opezation with the European
Pariizment, an aftective action strategy to be carried out
inside and outside the Furepean Union. The objectives oz
this sirategy should be threctold:

To mobilize EU Member Stares and applicant coun-

tries in support to the [CC Treaty ravficarion. This

could be done through a high-Jeve! meeting and bila-
reral talks.

- To enlist the support of Member Stazes to use their
influence 1o persuade third countries to ratty the
Treary. The Commission could particularfy focus its
action on Member States isuch as France, the United
Kingdow, Portugal, Spain or the Netherfands:, which
due o historical, economic and cultural reasons,

maintain close relations with maay Arrican, Latin
American and Asian countries. In addition, the
Furopean Commission iself could use ies considerable
economic and political weight to convince third coun-
tries to rativ the [CC Treany: this could he done in
bitareral and regional meetings.

- To assist the production and disseminanon of infor-
marion on the Internarional Crimingl Court and its
process of ratification, This action will intorm El cice-
zens & others on the latest developments regarding
the 1CC, which could stimulate nanonal vinzens o
call on their respective nadonal governments and par-

liaments to radfv the ICC Treatv.

In conclusion, the same way as the battle to establish
the Court is still far from being won, the European
Commission role is still far from over. It has bath a moral
and a material role in coordinating support, nforming
the public and making the ratification process an impot-
tant plank of EL human rights policy ?

List of projects funded by the EU since 1996 for setting up the ICC
[996/203 World Federalist Movement a0 000
19977081 World Federalist Movement 1341 000
19977299 World Federalist Movement 200 000
1998/112 World Federalist Movement 325000
1996/213 No Peace Witheut Justice 115 000
19671209 No Peace Withour Justice 2173000
1997214 o Peace Withour Justice 68 400
1998/151 No Peace Withour Justice 390 000
19977224 International Commission of Jurists 76 600
19977274 Redress 55000
19974033 University of Notiingham 61 843
1996/176 Earth Acoion 35000 7
1997/303 Unired Nations 365625
Total 13 projects Eur 2 347 470

Jorge CABACO
European Human Rights Foundation
September 99

o
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XVI. INTERNATIONAL CONGRESS OF PENAL LAW (AIDP)

“CRIMINAL JUSTICE SYSTEMS FACI

OF ORGANISED CRIME”

Bucapess, 3=11 Sepremper 1399

During the drst week of Sepres nber 1999 Seprember
5. 1999 untl Seprember 11, 1999 the Association &
satoiale de droit pésgl organised its XVt internano-

e
nal Congress in Budapest. For the first ime in the histo-
v of the Association. the Congress covered one single
theme, pamely organised crime, which had to be consi-
dered from the different helds of erininal law, Theretore
the following theme was scected: “The Criminal Jusoee
Svstems tacing the Challenge of Organised Crime™. The
purpose of the Congress was that all four sections analy-
sed the same question: which rransformations does orga-
nised crime create in cuninal justice svstems. This ques-
ton hes consequently been studied from the General Part
of criminal law Section [+, the Spectal Part iSection U,
Procedure (Section I and from [nrernational Crimmal
Law iSection TV

Tn order w0 prepare the Congress in Budapcat. four
nreparatory colloguia were held. one for each topic. The
first zopic has been discussed in Naples (Tralv: 18-21
September 19971 Secton 1T assembled 11 Mexandria
‘Eevpr 8-12 November 19977, whercas Seuitm Il mer in
Cuadalajara i Mexicor 14-17 October 1997

however, staved on the Furopean conrnent md discussed

w Section 1V,

the rranstormations of wrernarional criminal faw as a
rcsponsc w0 t'n'ganiaﬂ crime in Urreche iThe Netherlands:
1317 Mav 19985 s to che procesdings, each general
reporter  prepared for histher topic an introductory
report on the basis of the different national reports and
presented isther general report at the preparazory collo-
quia . Afrer thoroughly and Hvely discussions. draft reso-

Hereatzer: A LMD

1 he gener 11 FEPOITErs Were: tm Seetion L Praf, Thomas WEIGEND (Germa
Section 1L, Proi IL"‘ PRADEL France: md or Sectien [V [-mf. C

'[‘13 'WIx)uud nes of the Jizt
o Section I 1987 v { fw\‘
1. 122, Fach aumizer collects mor o

reror rs.

o 2eneral reportens |

s inthe Ne

re puwy.

wlnhw mt

N

17018 are met. Hn Wever,
i great aitension thar the ,-\.I,D.P. pavs £

/G THE CHALLENGE

fntlons were made which were subjected again 1o debare

at the Congress in Budapest. Iris also ir.1pc>1’t;111[ o Nule

dedicated

that in September 1997 the Young Pena
their annual serninar in Svracuse ralvi 1o the theme of
the XVIth inrernational Congress of the ATDE and
adopted for each section their reselutiens

Ar the Congress m Budapest, the general reports as
well a5 the draft resoludions were analvsed and discussed
ane last time in order to create the final resolutions, After
several davs of very active and intensive debares, the four
Sections succeeded W agreeing with the content of the
reseiutions

A constant theme i the discussion thar underlies the
ransformations that are necessitared by organised erime

in criminal jusdee systems, 3s how these transtormarions

are to be reconciled with human righss. Stiking s that
the recommendarions of the different sections place much
emphasis on the protection of human rights as a coun-
terpart of a balanced criminal justice system. All Sectons
hold tirmlv wo the beliet thar the cnme tighring intevest
mar not prevail in the fight agaimst organised crime.
According o the recommendarions, it s essental
adhere o rundamental |)r1m;ipn}> such as rthe right w a
fair grial and the presumprion of innocence . by addiion,
the cight to privacy can onby be derogated trom under
strict conditions 1such as measures provided by law or
ather cquivalent sources and conmolled by a judicial
authoritel. Moreover. Secon [V proposed o extend the
protection of human righes t an internationally recognr-
sed e bis in idenisiield, Whereas waditional hunuan
rights conventions limic this protection against double
jeopardy o the national level, the ALD.E holds a firm

or Section 1 Prof. Chrszopher L BLARKESLEY
e VAN DEN WYNGAERT (Belgiumi.
sate numaoer of the Rerue !
sy 10 1998 vl T e 3o
I | repors 'nd e d; ferent national
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sedthons were: Inmehe ONSEA, Navier PRADEL. Bars DE SMET andd Gur STESSENS. Tae
setter of the A LD, 19997,
1 znher of the RLDD

reny that Section 1l *-uig.n[tt i

the General Assembly im i sest refectedd this proposal wirk a big

~rw[1\ cases the presumpnion of

th sespect of human rights.
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tbound by the same Laman rig

the ezmective rospest oF human r:s;hts * Friderce thart has
been obramed i violation of human rigats cannos be

used 1o base a convicsion of the defendant on

The resolutions do not only pav much atcention o the
protection of human nighrs, bur also o the traditonal
rinciples of human rights, These principles include the
principle “in dubio pro ren”, the principle iy poci

sing fege”, as well as the second mrt of the principie of

* Tae latter principie

rimtesn sine lege”™

legallty, “adlun

implies that the Taw must clearly defing the criminal
behaviour {eg parnoipation in a criminal organisation:

and thar the language must be strict v, Nevertheless, this

preciseness has it boundaries: Sectien TV strongls insists
that, with regard to iarernational co-operation i crum:-
nal matters, states should inrerprer the detinttions of

crime in a flexible manner itaken into account the regui-

sement of double crimimalicy

In addinion to the respect for human nghts protecrion

and general principles of criminal faw, Section Tand 11
draw che artention w the imporrance of a coherent and
sufficient legislative framewaork in order to fight organ-
sed erime effectively, Despite the difteulties mwv ohcd

defining the concept of orgawised crime. the need s stres-
sed that national legishation should make i a eriminal
offence o participate o a ¢nminal orgamsation

Morcover the reach of monev laundering starures should

be expanded to the proceeds o erime T and snouid be

o contlscate these ihicic gams -

tsed as a crucial ¢

.1\1"1 wwioms i the procedural part of enre-

ral Lo relate o the sovalled proactivation of sriminz]

investivarion. Recourse 1o proactive investigation tech-

wader sorice condinons s

rigues 1s justifed. but oniy

N

as e prirciple of Jegaliy, subsidiasey, proportonalis

calcontrol L Tn addition, te reward svsten ot

T8 NOT <l

:’dged - a5 1 Is ap incentive to provide wdicial authormies

with important information and orevents tutare offences

o

commirted by the criminal organisanion. These co-opera-
tion agreements berween judicial authorities and crimi-
nals only dppl\' to sentence reduciion un princple no
impunity 1 However, the following conditions must be
zaken inm account: the principle of lcqmr\r ithe use ot

pentiti must be based on a text of law!, pringiple of pro-

portionality the practice of pendd can only be justitied
with regard o serious crimest and the principle of judi-

I
o

the mse - 7 pentiti must be authorised by a

cial control
wdicial aucheriny:, Fuethermore, 2 convicton cannor be

hased solel on te wrnmony ot perti
It 15 poteworthy that the resolutions with regard 1o the

use of anonvmous wirnesses adhere 1o che same require-
ments. First, the use of anonvmous wimesses nevds to be
sufficiently confirmed and corroborated by other means
of proof. Second. the tesumony of such wimnesses can
only be allowed when they are subjece to serious threars.

Third. the rights of the defence must be respected. This
means that the judue who knows the identity of the wut-
ness has to decide if the witness can testifv anonvmously
and has o assess the credibility of the testimony. The
Jefence must he miven the opportumty 1o quession the
anonvmous wirness . Generally speaking, one can sav
that Section 1 as well as Section IV asks for a more effl-

See Resoluton B4, Section 1V, This Resolution stipufates also that stares must be prepared to the mto aceount 3 pera.ty that has

been enioreed ehroad in the scntencing according to the Anrechnungsprinzip or *deduction of sentence-pri

iple”l.

See Resoluzion F.1, Secrion TV, Fspecially Prof. Andre Klip (Netherlands? supported toe idea of including vorlecnive respotsi hifi-

tvin the zext of the Resolunons,

See Resolunon .3, Seczon [V

See Resolution 13, Section 1.

See Resolution 12 Section Land Resolurion o.a. Section (L

Se

tion IV would rather abandos double crimizaliey as
exrradinnni.
ormative ir.tcrprc-ra.tu_\n method”.
;t‘t' Resolution 4, Se
22 Resolution 9. Sectnn 1L

e Resolutions L6 - 12, Secnon [
Ses Roclu[mn 3, vectien T Ser ais
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I this resaect Resoluzion D1 states that “Where voanle cominality 15 retained |...) stares should adop

emens o cases of mutual assistazes in criminal matters texcept for

TaE [rans-

s Resolunion C.2, Secvan IV,
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clent protection of persons who collaborate with the judi-
cial auchorities in order to shed light on offences of an

organised narure -

[n'the feld or internadonal criminal law, Seenon 1V
introduces the establishmene of an meernational pre-tial
chamber that is comperent to decide upon conlliers oe
iurisdiction and o choose a forum where the judgement
should be rendersd, With regard to this chows, the inter-
ests of the derendant as well as the victim © must be of
overriding impartance *. Another crucial topic in the dis-
cussion within section 1V related to the ranstormarions
1n the procedural rules concerning letters rogatory. The
question arose which law has to be applied to the mnves-
tigative acts in the requested state: the law of the reques-
red state {focus regit actum) or the law of the requesting
state (forum regit actm). Finally, the choice was made in
favour of exccuting the letrers of rogatory in accordance
with the rules of procedure of the requested state.
However, Section IV refined the traditional locus regit
actum in that respect that the officials of the requested
state should comply with "to the extant possible " the faw
ot procedure of the requesting srate < In order to facih-
tate internaticial co-operation berween ditferent states,
Section 1V also stresses the impaortance of the develop-
ment of new techniques {such as taking evidence by
videolink and travelling courts! *, Moreover, the A.LD.P.
encourages direct contacts between the judicial authorities

of several states ¥,

Last but not least, it 1s teared thart in the fight against
oreanised crime far-reaching new instruments will be
developed. Therefore Section IV calls upon states to rari-
fv existing mutual legal assistance treaties, racher thao
drafting new treaties * . Faced with the enormous escala-
tion of organised crime, which has many implications for
the criminal justice system, it 15 essential to respond to
this form of crime by intensifving efficient internarional
co-operation.

To conclude, in the crime-fighring climate of today, it
is important to achieve a harmony berween the needs of
crime suppression and the protection of the individual.

See Resolution 3, Section 11 and Resolution D4 Secrion TV.

Tndeed, the risk exists that oo much arention will be
paid to the crime fighting aspect instead of to the human
rights aspect. However, the resolutions adopted in
Budapest achieve a reconciled compromise herween ett-
cieney and hurman rights inferest as counterparss of 2
balanced criminal justice svstem. The message sent out by
the Resolutions 15 thersfore Toud and clear: “the end does
nor justisy the means™,

Tom ONGENA
University of Antwerp
Rescarch Assistant

Inneke ONSEA

University of Antwerp

Research Assistant of the Fund for Scientific
Research — Flanders (Belgium)

Defendant and victim must have the epportusity 1o have access to the international pre-triaf chamber, Prot. Albin ESER
‘Cermany! made the valuable suggestion to give the vicum the possibility -0 initiate the prosecuton ot an inrernational crime of
an organised nature before the incernazional pre-trial chamber. See Resolution £4 and £.6 Section V.

= See Resoludon B3, Section 1V,
= See Resolution 1.2, Section IV,
# See Resolution D3, Section IV,
= See Resolution D1, Section TV.

* See Resolutions A.1 and D.4. Section [V




ACTUALITES LEGISLATIVES
CORRUPTION : LA FRANCE PLUS TOLERANTE

OUE I.A BELGIQUE

]

En Belgique. la lol du 10 téorier 1999 relanve 3 iz

répression de la corruption © réallse une reformulat

générale des dispositions sur la corruption -,

La raison principale de la nouvelle lot relauve 2 la
yépression de la corruprion se trouve dans ws obligations
imposées & la Belgique par les conventons inrernatio-
rales .

Alnsi, dans la plupart des érats membres de 'Union
curopeenne. le droit pénal ne sancionnait pas fa corrup-
tion de fonctionnaires érangers et ne prévoyalt pas ['in-
criminanion du comportement consistant a corrompre les
fonetionnaires d'autres états membres. Cette situation
dénoncée depuis de nombreuses années dans les enceintes
internanionales (par exernple GCDLT éuair devenue into-
lérable *. Taloi helze du 10 février 1999 comble ainsi des
lacunes qui existaient en droit belge.

Te chamyp dapplication de lineriminarion est large-
ment érendu: fa simple solliciracion suffic 4 ére consno-
tive d'infraction.

La loi élargit sensiblement la compérence extratermito-
riale du juge belge en ce qui concerne la corruprion qui
implique des fonctionnatres mernanonduy ou d'un etat
¢tranger membre ou non de I'Union,

La loi du {0 féveter 1999 introduit également de nou-
velles incriminations: trafic d'influence, corruption pri-

v

s

e

En France, un projet de loi modifiant le code pénal et
le code de procédure pénale et relarif a ha lute conre i
corruption a ¢t dépose au Sénat le 27 janvier 1999, Ce
projet érend Pinfraction de corruption lorsqu’elle vise des
fonctionnaires étrangers appartenant a des pavs membres

Moniteur peige 23 mars 1999, pp. 2281-9183.

Rapport au roi, Doe. Parl., Ch., 5.0, 19981999, 1684/53-87
cents publics et étrangers dans les transacnions commer

Convention suz a lure contre L corrupnen d'a
3 Paris le 17 décembre 1997; Convenrion re arive 3

suropéennes 0u des forctonnaires des éats membres de [Unioe coropéenne: Conventlon relarive & la arotection ces 1
rrunaugés européennes “Corvention P adoprée par le Consedl <o I'Union enropéenne ie 26 uiller 19351 JOC,

financiers des Cor

316 du 27 novembre 1993, po 49 Protoenle 3

Y3 convention sur la prowoction des inzéréns T

de 'Union européenne ou encore d'auires personnes par-
ricipant 4 l'exercice du service public, On vitera notam-

ment , les magistrats, arbire, experts judiciaizes., ... e,

I projer de loi trangais exige quiun lien de causalird
soit Crabli encre le fair d'une otfre ou d'une acceptation,
puis ensuite, la manceuvre fraudulense de Pagent public.
I} n'y a pas corruption si fa preuve de certe anténorieé
aest pas rapportée et si " Je por de vin * remis a Iagent
public ne est que postérieurement a acqusition du
marché et seulement a ticre de récompense . Sur ce point
le rexre francais de distingue sensiblement du droit posi-
uf helge,

1l faut encose souligner que le projet francais ne pre-
voir aucune disposition gul sancrionnerait le corrupteur
actif obtenant des avanrages d'un agene pubhc érranger
dun érat non membre de I'Union européenne. Voila une
nouvelle diftérence significative of susceptible de fausser

les regles du marché.

La Belzigue vienr également d'instavrer [a responsabi-
licé pénale des personnes morales . Désormais, la per-
somne morale congue comme une réalitd sociale est sus-
ceprible d’étre condamnée pour aveir commis nIMporte
auelle infracrion. Le principe de la responsabilité pénale
des personnes morales est affirmé de maniere générale
sans distineuon enrre {2 droit pénal commun ou daurres
subdivisions du dreir pénal spécial. " Taute perscime
morale est ponalement responsable des mfractions qui
sont intrinsequement lices 1 la realisation de son objet o
2 la défense de ses intérets ou de celles dunt les faiks
concrets démontrent quelles ont etd compises pour sun
compte. Torsque la responsabilité de la personne morale
est engagée exclusiwement en rason de Uitiervention

fates internationales, raire

‘utte contre la corruption impliguanr des tonctionzaires des Comrmunautés

! 3 NMETErS

Aciers Jdes Communaurds euro-

pécnnes adopte par e Consell ce 'Union européenne e 27 sepremire 1996 JOC, 313 du 23 cerebre 1996, p. L,

Rapport explicanf concernant la convention relative a

4 lotte contre Ja corruprion impliquant des foncricanaies des

Conmunaurés surcpéennes ou des foncrionnaires des crats membres de I'Union exropeenne. JOC. €391 du 135/12/1998 p 1
Daniel AMAR, La corruprien active d'agents publics errangers. Rec. Dalloz. 2° 31, 9 seprembre 1999, 1pages roses’. Pans. p. 2

Lo: de 2 mai 1999 nstaura
fer 1999,

2 5ui

1l responsanilid nénale des personnes morales, Moniteur Beige, 22 juin 1999, enurde en viguear ¢
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méne femips que la persowie morale responsavle

p1 lamende, la contiscation spe-

cuale, a dissolution, Iinterdiction d'exercer une actvite
professionnelle, la fermerure ou encore la publicaton de

la décision.

fuc BIHAIN

Nouvel article 3 du code penai belge.
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