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INTRODUCTION L

The Commission’s 8th annual report on the proteciion of the Community's financial
interests provides an overview of all activities in the fight against fraud. This 1996 report
also gives a brief outline of the path followed since this strategy was put in place in 1994
as well as the perspectives and priorities to be followed in the future,

Important results have been achievad both at the level of investigations and in legislation.

The annual budget of the European Community for 1996 amounts to 82 billion ECU. It is
financed from the Community’s own resources, principally VAT which amounts to 39.8
billion ECU (49 % of resources), as well as customns duties and agricultural levies paid on
goods entering the Community from non-member countries amounting to 13.6 billion
ECU (18 %).

The structure of budgetary expenditure is characterized in large part by apprpriations
intended to support Community policies. A little less than half of expenditure goes to
agriculture, and almost one third for structural policies. About 15 % is spent on research
and development, consumer protection, the environment or aid to non-member countries.

This latter part is managed by the Commission.

In the area of traditional own resources (custems duties and agricultural levies) fraud
represents 787 million ECU or 5.8 % of the revenue collected in 1996 by the Member
States for the Community. This amount covers an estimated 2000 cases. The percentage
of fraud and irregulzrities is up from 3.6 % in 1995 in this area of revenue.

In the area of expenditure, Member States carry out more than 80 % of the Community
budget outlay, notably in the common agricultural policy and structural policies. In this
area, the overall level of irrcgularities stands at 498 million ECU which is 0.7% of the
total. This reflects an estimated 2400 cases. Also here, there is eveidence of a modest
increase from 0.6 % in 1995. With regard to expenditure directly managed by the
Commission, fraud amounts to 16 million ECU which represents 0.1% of the payments
made in this area, as compared 10 0.3 % of expenditure in 1995,

The overall figure for irregularities detected by the Member States and the Commission
in 1996 towals 1.3 billion ECU (irregularities affecting income and expenditure). By
comparison the figure for 1995 was 1.1 billion ECU.

In the agricultural area, the evolution of Community policy towards a greater use of
direct aid paid to farmers and a reduction in market intervention has led 1o an increase in
the number of cases but a relatjve stability in the amounts.

In the structural policies, the setting up in 1996 of detailed procedures for the
communication of frauds and irregularities resulted iri a significant increase in the
number of cases in comparison with 1995 There was also a fourfold increase in the
amounts involved. Moreover, for structural policies, the misappropriation of subsidies
involves both the Community contribution but also national cofinancing. Consequently
fraud has a negative impact on Member States’ budgets.




Frauds concerning own resources affect indirectly the European taxpayer. This is

because any loss of camings must be compensated from the fourth resvurce! which is _ -

based on Member States’ GNP and financed by taxpayers.

Frauds affecting the Community’s budget also have a direct impact ou national budgets.
In 1996, cigarctte smuggling mainly in the transit regime totalled 800 million ECU
(customs duties, excise, VAT). Only 25% of this amount represent customs duties due to
the European Community. The remaining 75% is bome by national budgets. For alcohol,
intracommunity smuggling (disappearance of cargoes) caused a loss of national tax
receipts of 450 million ECU in 1996. The losses for smuggling involving these twn
products alone amount to more than one billion ECU to national budgets. This represents
the equivalent of all frauds against the Community budget detected in 1995.

The figures must however be interpreted with caution. A higher figure may be due to0 an
improvement in the rate of detection rather than an increase in the number of
irregularities. An increase could result from more intense anti-fraud investigations in
certain targeted arcas. It could also be due to the occurrence of a few spectacular cases in
a particular year.

Two or three per cent of the cases are important and represent more than two-thirds of the
money involved. The presumption of the involvement of organized crime is obvious, It
is clear that some Community subsidies never reach the sectors in question and are
misappropriated for the benefit of organized crime. Likewise, the Union and the Member
States’ commercial policies are compromised by organized smuggling.

The figures provided by the Member States do not give a full picture of fraud. Criminal
organizations split up their tasks. This makes a national appreciation of their criminal
action s difficult. Complex operations mix legal and underground activities and they
rarcly allow the criminal structure, the “issuer” of instructions, to surface.

These criminal organizations are not hindered by borders. They organize “carrousels™.
mount financial operations and multiply advantages by covering their tracks. especially
by the use of *“honourable” businesses involved in the market (warchouses.
manufacturers, processors, transporters, wholesalers). They launder their business profits
via “brass-plate” companies which use banking networks spread over several financial
bases in many countries within and outside the Commumity. The use of such methods
allows a series of obstacles to be set up which make the work of the national mspector or
Jjudge almost impossible.

Transnational frauds necessitate the cross-cheching of information and subsequent laurch
of operations which is most usefully done at the Community level. The creation of “task
groups™ in sensitive sectors, with contact points in the Member States, allows a better
assessment of the risks and of the threats posed by organized crinte, Privileged access to
intelligence, full use of all investigative competencies and targeted action on the ground
are essential to counter the actions of organized financial crime

! Reminder the three other budgetary resources are agnicultural fevies, customs duties {which constitute traditional own
resources) and VAT,
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Thus organized fraud requires countermeasures at the appropriate level 10 protect both
the European taxpayer, the professions who are beneficiaries of the policies and other
recipients of Community funds. ’

Progress made both at legislative level and in gaining knowledge on the ground will lead

in future to a more effective fight against fraud. looking at the overall problem, it remains '
clear that even if the accent must be put on the operational effort, prevention remains a

strong point in the protection of public Finances. it is an cssential prerequisite for the

protection of the Communities’ financial interests.?

The more recent improvements in the common legai framework are essentially:
o the horizomal regulation concerning the protection of the Communities' financial

interesis, covering admumstrative checks, measures and penaliies, adopted on 8
December 1995,

e the regulation concerning on the spot checks and inspections in the Member States
carried out by officials of the Commission for the purpose of detecting frauds and
irregularities, adopted on /1 November 1996,

e the convention concerming penal protection of the Communities’ financial interests,
signed on 26 July 1995, and its first protocol on the fight against corruption, signed
on 27 September 1996 These two texis must however be ratified by national
parliaments and effectively transposed into national legislation before they take effect.

The horizontal regulation defines very broadly the concept of irregularity. This concept
covers both simple omission due to error or negligence which is likely to have a harmfu!
effect on the Communities’ budget and intentional and deliverate acts which correspond
for their part ot the more restrictive concept of fraud as defined in the penal convention.
The investigations presented in the second part of the report refer to cases in which the
Commission participated. They only involve irregularines of particular interest at
Community level whose intentional or deliberate nature has not yet necessarhily been
demonstrated. These irregularities cannot therefore all be considered as cases of fraud in
the penal sense of the term. This also applies to the data featured in the statistical part of
the report.

On the ground, the results achicved by the Community teams (in particular the task-
groups) have been beneficial to both Community and nanonal finances. The fraud “free-
phone” received approximately 4000 calls in 1696, of which 42 resulted in enquinies

The fight against fraud to the detriment of the Community budget is primarily the
responsibility of the Member States, they alone have the necessary means, through their
financial policing authorities, to fight against fraud. Nevertheless, it 1s essential for the
Commission to play its full part in coordonaung and inervemng on the ground m the
arcas where it is able to provide on added value in particular arcas such as transnational
frauds and large financial crimes.

2 n addition to the SEM 200 operation (se¢ Chapter | (rom page §) whose gudehines am clcariy for suengthening the
prevention aspect, in the customs area for example, prevention constitutzs also a guidehine of the Custom 2000 programme
which has just been 2dopted by the Cotncil and the Furopean pariament See Chapter § 3 2, page 40
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A renewed cffort has been made in the recovery of defrauded amounts notably in the
EAGGF-guar ntee section. In cases dating back to before 1993, almost one third of the
amounts have now been settled. Much remains however to be done to improve recovery
further in a collaborative effort between the Commission and Member States. It must be
clear that irregularities and frauds affecting the Community budget cannot be fully
appreciated in terms of Josses to the taxpayer in so far as detection is improving and
fecovery procedures are carried out effectively.




1. ANTI-FRAUD STRATEGY - PROGRESS AND PROSPECTS

The Commission responded to the completion of the single market and the entry into
operation of the Union Treaty by devising a new strategy to combat fraud in 1994.3 Now
that the strutegy has been in operation for the three years, and given that the
Intergovernmental Conference due to be completed in Amsterdam has the fight against
fraud on its agenda, the time has come for taking stock, focusing on the key issues:

o haw best to detect fraud and combat large-scale financial crime?
o how best 1o monitor the Community’s financial interests and protect the European taxpayer?
® how best to adapt the legislative framework for the fight against fraud and large-scale financial crime”

®  how best to secure effective deterrence and equivalent enforcement?

Advantage must be taken of achicvements to date to meet new challenges, particularly
the Union enlargement. The objectives all converge on the four major strategic axes
adopted in 1994:

® presence on the ground,
o closer cooperation with the Member States,
s improvement of Communuty legislation,

e convergence of Member States’ criminal law enforcement systems

Experience on the ground has revealed a growing number of major cases, concentrated on
certain sectors that are particularly vulnerable to fraud. At both Community and national
levels, the situation on the ground must be improved. Recovery of sums evaded or
fraudulently enjoyed must also be strengthened. The financial monitoring of cases
detected must be tightened up. and the quality of Community legislation, its deterrent
measures and administrative and criminal penalties for fraudsters will have to be
extended to all sectors.

The success of such a strategy depends also on prevention. The Commission has
introduced new internal procedures for the fraud-proofing at all stages of the legislative
and decision-making processes.* But a prevention strategy will be successful only if the
Member States equally commit themselves. All these tasks fit into the SEM 2000 project*
for the improved financial management of the Union’s expenditure.

The results achicved since 1994 demonstrate the relevance of the integrated approach 10
the phenomenon of Community fraud

This integrated approach to fraud fighting sets a benchmark for combating major crime 1n
the Union, integrating all the components of a comprehensive tactic (presence on the
ground, improved “intelligence™ and analysis, stronger partnership with and involvement
of all relevant actois, tougher Community legislative framework. harmonization of
criminal laws). The Community approach has been one of partnership, both wath judicial

3 COM(94)92 final ‘
4 SEC(96)1802
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authorities specializing in corabating financial crime and with the traditional enforcement
authorities (police forces of various kinds, customs, revenue authorities, business
supervisory authorities, courts and so on). :

The Dublin European Council called for a comparable global strategy for combating
international organized crime in general.

1.1 Practical achievements: how best to detect fraud?

1.1.1 Managing the Comnussion’s operational tasks

UCLAF is the Commission’s central operational anti-fraud unit. It was set up in 1988 and
has since 1994 been developing on the basis of the present anti-fraud strategy. With the
addition of more resources in 1995 it was restructured to some extent. In 1996 UCLAF
performed more than 300 inquiry missions.

The comprehensive approach led the Commission to the organization of UCLAF on a
multidisciplinary basis (combining financial, police, customs, judicial and tax expertise).
Changes to the Commission’s internal organization allowed the attainment of this
interdisciplinary ambition in both legislative and operational terms.®

The effective protection of the European taxpayer’s money depends on familiarity with
the actual reality and an accurate analysis of the complex and ever-changing phenomenon
of fraud and its Union dimension. With precise knowledge of events and risks on the
ground, it is possible to adjust the response of the Community institutions to the
challenge.

The new Regulation conceming on-the-spot checks and inspections carried out by the
Commissior 7 which entered into force on 1 January 1997, reflects this new knowledge.
Its objective is to protect the Community’s financial interests and detect irregularities in
all areas of Union activity. For the first time, the Commission is empowered to operate
on the same terms regarding botls revenue and expenditure. Partnership with the Member
boo States is placed on a solid footing with the detailed provisions as to what the Commission
' may do, having regard to the subsidiarity principle. The Commisston may conduct on-
the-spot checks:

o for the detection of serious or transnationol irregularities or wrregularities that mav mvoh e economu
cperators acting in several Member States,

o where, for the detection of irregularities, the situction in a Memoer State requires on-the-spot checks
and inspections to be strengthened i a particular case m order 1o improve the effectvenesy of the
protection of financial intere<ts and so to ensure an equinalen. level of protection within the
Community;

® at the request of the Member State corcerned
The Regulation also stipulates:

e conditions of access 1o information documentation, premuses, land, means of tramsport or other arcas
used by economic operators for husiness purposes,

6 Sec 1994 and 1995 reports

7 Ehapter 6 1,p 43
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® the duty of econaomic operators (o facilitate checks by the Commussion,

®  the terms on which national authorities are to give assistance,
® the duty of national authorities to grve the Commission such assistance as it may require

Finally, the Regulation establishes a close link between on-the-spot administrative checks
and the criminal law treatment of fraud cases, by providing that the reports prepared by
UCLAF agents constitute admissible evidence in judicial proceedings.

This new regulation, which s in line with the anti-fraud egy defendsd by ihe Commi: since 1994,
gu id
grves the C: on new resp bilises in that it s required to momtor and support action by the

national enforcement and prosecuting authoritics
1.1.2  Support and guidance for operational anti-fraud activities

The fact that Community fraud tends to be well organized and have a transnational
dimension® means that multidisciplinary and multinational investigation teams are
needed. The task groups that have been set up to provide a support and operational
capacity that focuses investigations on the most vulnerable sectors meet that very need.
They are joint Commission and Member State operations and are organized flexibly
around contact points to meet the threat from organized crime.

There will be a growing need for these task forces’ work to exploit better the results of
the Commission's intelligence-gathering and to use more systematically a Union-wide
operational mobility, combining expertise from various member states so as to counter
cffectively the threats posed by international organized financial crime.

Some of the Member States have already set up specialized departments to combat fraud
against the Community budget (Italy and France, in particular) or built up a special
relationship with the Commission to that end (Belgium and Spain).?

There 1s also a partnership between the Commission and the other institutions The
important role of the budgetary authority (Parliament and Council) hardly needs
reiterating. The Commission (UCLAF) has now entered into a specific agreement with
the Court of Auditors under which it has launched a series of specific investigations on
the dasis of information supplied by the Court.

There 15 obviously a need for more action on the ground. Technical and operational
intelligence has to be gathered so that the phenomenon of financial crime can be better
understood and the rate of detection of fraud and irregularities improved. The
Commission is now building up its intelligence data base which will be permanently
available to the investigation teams of UCLAF and the national authoritics This is the
first time that such a facility 1s operational at European level. The whole range of
activities is now covered by law defining the obligations of the Commission and the
Member States regarding fraud and irregfularity reporting.!® This wide range of

Sce Chapter 3 1, from p 22

9 See 1995 report, pp 4446

0 Councit Regutation (ELC, Curatom) No |552/89 as regards own resources (1) 1. 155, 7 6 1989), Council Regulation (11¢)
No 598/91 xs regards the LAGGE Guarantee Section (O 1. 67,14 3 1991), Council Regulation (FFC) No 4251/88 ay regards
the structural policies (Of L 374, 31 12 1988) and Commission Regulation (1 C) No 183193 as regards reporung procedures
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information sources provides the appropriate transparency needed for financial,
administrative and judicial monitoring of cases and for operational investigations.
Intelligence-gathering also provides the means for constant updating on the fraud
phenomenon, its shifting patterns and trends and the risks to Europe's public finances,
both for the Member States and the Communities.

In this context the Commission, with support from the Joint Research Centre, 1s seeking to establish, a
Sully-fledged intelligence-gathering and analysis centre " 1t also plans to establish close links between
UCLAF and EUROPOL 12

"Measures have been taken to establish an information exchange scheme, chiefly in the
customs field:
o the Early Warnirg System between customs offices of départure and destination for sensitive goods

(customs transit opemrlon.:):l 3

o computertzed data interchange between Member States’ customs investigation deparsments, 4

o the introduction of anti-fraud clauses in association agr s with non- ber countries (standard

protocol on customs cooperation)!S, particularly with countries applying for accession, given the
development of fraud and the involvement of international crime rings ofien based outside the
Community

1.1.3  Judicial cooperation on the ground

Fraud is often transnational. The enforcement agencies, however, operate according to 15
sets of procedures and in dispersed order whereas the fraudsters themselves can operate
in real time using their international networks of contacts, often helped by recent
developments in computer and communications technology. The procedures in place
today simply cannot cope with the new criminal networks. Assistance from the
Commission, with its experts in criminal law and procedure, and the information
exchange between its departments and the judicial authorities of Member States
constitute the beginnings of a solution, which in this arca incvitably demands
coordination at the Union level (criminal interface).

Mr. Klaus Hinsch, President of the European Parliament, addressed the
interparliamentary conference on fraud, organized on the initiative of its Commitice on
budgetary control, on 23 and 24 April 1996. He reiterated Parliament’s call for “A
European Law Enforcement Area” with clear, limited objectives reflecting the specific
responsibilities of the institutions regarding the protection of the European taxpayer's
money. The Parliament’s request led to the Commission study of a “Corpus Juris™

(OJ 1191, 27 7 1994), Council Regutation (1 C)1164793 (Aricle 12) establishing the Cohesion fund (OF ) 130 26 8 190d)
and Commission Regulation (EC) No 1831794 as regards reporting brocedures (011,191, 27 7 1994), Council Regulation
(EEC) No 1468/8) as regards reporting procedures for mutual ssistance 1n customs and agneulture (OJ 1 144, 2 6 [9X1)

1 As called for by Parliament in the Rec datlons of 1ts Y ¢ tee of caquiry on tranwt arrange nents (tinal
Report and Recommendations, doc PE 220 895/def) See also Chapter $312,p 40

12 Convention of 26 07.1995 setting up a European peiice office, 03 C 316 of 27 11 1995
13 Gee Chapter24 1.1, p 15
SCENT, sec Chapter 5 § | (Mutual administrative assistance), p 42

Protocal ing mutus
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containing criminal law provisions for the protection of the Union’s financial interests,!6
In the first hall of 1997 the European Parliament is planning a series of initiatives to
launch a great debate or the theme of the European Law Enforcement Area,!?

1.2 Development of financial monitoring: how best to protect the Community’s
taxpayers?

Hitherto the division of responsibilities between the various inanaging and authorizing
departments in the Commission and the lack of a unique legal framework for reporting by
the national authorities has hampered an efficient and systematic financial monitoring at
Community level. The adoption of new Regulations on irregularity reporting and the
implementation of the recommendations of the Personal Representatives Group (PRG) in
the SEM 2000 exercise!® will improve both transparency and coordination between all
those involved in recovering lost funds. The mutual obligations as regards transparency
between the Commission and the Member States should enable both to exercise their
financial responsibilities for traditional own resources as well as for expenditure.

The Commission and the Member States will then both be better placed to monitor the
discharge of their obligations and ascertain their financial responsibilities. If necessary,
legislative proposals for measures to secure more effective and more uniform recovery of
amounts wrongly received or evaded could be envisaged.

Recovery is a fundamental obligation, and is the logical sequel to investigative work. It is
also one of the parameters of the success of the fight against fraud. Recovery puts things
right: the European taxpayer will find it hard to understand that a fraudster might be
allowed to keep his ill-gotten gains while losses are sustained by the public revenue.

The Member States are henceforth subject to a general obligation not only to report
ir  larities in all sectors but also to assume their full responsibilities on the recovery
s ¢

® Regarding own resources
The amendment to Council Regulation (EEC, Euratom) No 1552/89 now provides for the permanent
updating of statements of recoveries sent in by Member States in cases of fraud or irregularity The

Commisston!? should be kept constantly up to datéwith the own resources recovery situation and thus be
able to call for the measures which it fecls are necessary in arder to make up inadeguacies in nattonal

A high-level group of academics recently laid a report and § hefore the C

The hypothesis is also put forward by 8 group of seven Furopean judges all thoroughly versed in matters relating o
international financial cnime They arguc that the mstruments currently available (in particular mutual assistance in crimmnal
matfcrs) are wholly out of proportion to the scale of the problem (“La Juttice ou le Chaor L'appel de Geneve terviens
with Denis Robert. Pans Stock, October 1996)

The Commutssion proposed appointing a Personal Representatives Group of the Member Mates, and the propesal was accepted
by the Madnid European Council in December 1995 The Member States have demanstrated their willingness to assume their
share of the responsibility 1n the cffort to improve the financial management of the Union and its companents Several
Mcmbers of the European Partiament and the Court of Auditors have entered the debate The Group's remut 18 ta submit
advisory recommendations 1t met six times 1n 1996 and presented its inttial conclusions to the Dubbin | uropean Counal in
December, these were approved virtually  toro Rec d: Ting legislative action will be subyect to consultation
by the Structural Fund Commuttees (which include delegations from the Member States and the Commussion) 1 1997

Which had been waiting for this improvement 10 the iregulanty reporting, srangements cver since ot presenied iy proposat on
11 December 1992




LT AL ——y r B g s e E R

actlon. It intends to propose further dments to Regulation No 1552/89 to clarify the provisions
governing recovery and the r bilitres of the Member States.

P
The Commission has introduced a system of sample monitoring of certain fraud and irregularity cases

relating to traditional own resources involving particularly large amounts20 which in all account Jfor more
than three quarters of the amounts at stake in the cases reported by the Member States under Regulation

No 1552/8921

o FEAGGF Guarantee Section

The clearance of accounts procedure has been reinforced and made more transparent following
clarification of the internal machinery Therefore the reality and regularity of operations financed by the
Funds are more effectrvely protected Amounts involved in fraud and irregularity cases are now taken into
account and more effectively followed up In this way, the clearance procedure leads to the adaptation of
national control mechanisms in such a way that more effective prevention s ensured. The Commission has
also made provision for the introduction of specific accounts in agriculture, like those introduced for own
resources, where amounts to be recovered will be recorded.

o Structural measures

The Commussion and the Member States have together conducted an :n-depth stt y of misinterpretations
and divergent interpretations of the criteria for charging expenditure tc Community financing
programmes.

According to Council Regulation (EEC) No 4253/88, the Member States' obligation both to report
rregularity cases and recover the amounts involved is clearly established But there is still a need to
specify when Member States which have met their fundamental obligations may use the sums recovered for
reallot ation to projects where there are no irregularities

It has been found essennal to clarify the responsibilities and obligations of the Member States and improve
the state of knowledge about them, regarding all stages of assigning, managing and checking structural
JSunds; the fact that front-line responsibiltty for checks lies with the Member States has to be borne in mind.
This was the thinking behind the Commission decision to prepare a Regulaiion implementing Article 23(1)
of Council Regulation (EEC) No 4253/88, laying down conditions for checks to be carried out by Member
States.

The question r ins of what es ought to be taken where a Member State fails to discharge its
obllgalmru' The December 1995 Madrid European Council requested that the clearance of accounts
principle that is famiiar in agriculture be extended to other sectors The Commussion will specify the terms
on which it will apply net and possibly flat-rate corrections, making full use of the possibilittes offered by
Articles 23 and 24 of Council Regulation (EEC) No 4253/88

The effect of these provisions cannot be measured yet. There is the further difficuity that
many of the Member States' recovery procedures will be compromised by redress
procedures and slow administrative and judicial procedures. Decisions for recovery of
amounts due in transnational cases is ail the more delicate.

Measures to repair losses are still not adequately addressed. A more thorough evaluation
of legislation to improve recovery and fraud-proofing in the most vulnerable areas,
together with a truly dissuasive set of enforcement provisions is tequired.

20 For the sampling method (B 94 sample), scc 1994 report. n Sce alsn Chaprer2 51, 18

21 ee Chapter S 1,p 37




13 improving the Community legisiation: how best to adapt ¢he
decision-making machinery and legal framework te improve prevention?

Further upstream financial management on preventive lines and more fraud-proof
legislation neceds to accompany the contol and penalty instruments that arc being
established. The principles emerging from the comparative analysis of national
provisions for the application of Article 209a of the EC Treaty laid before the European
Council must be observed. 2

. The comparative anzlysis stressed that combating frand must be accompanied by
effective prevention aspect. In 1996 the Commission accordingly adopted intemal
measures with the aim of monitoring more closely the fraud-proofing of legislation
and of decisions that have direct or indirect financial implications. This took place
in the context of the SEM 2000 programme.

Fraud-proofing is to apply both 10 existing instruments and to new proposals.23 The
SEM 2000 Personal Representatives Group has emphasized that these efforts will
be fruitless in the absence of greater vigilance by ti.e Council and Parliament in the
legislative decision-making procedure. Amendments that might make fraud or
irregularities possible or easier must be avoided especially at the final compromise
stage. This will rank high among the Commission's policy concemns before its final
opinion on the adoption of any legal text. .

. The general object is towards simplifying and rationalising decision-making
procedures, monitoring management and disbursement procedures, and making
them more transparent so as 1o the numbcr of potential sources of misuse of fur.ls,
of opacity and consequently of irregularities. These efforts are also extended to the
Member States. '

There are other PRG recommendations that have an impact in terms of irregularity
and fraud prevention. For example:

. impr of the ? of Union palicies as such. in particular where
management 1s delegated 10 the Member Siates,

. continuation of efforts 1o improve checks and inspections (oudits) made by the
Commmission, the Court of Auditors and the Member States

. Meore pomtizilarly in the customs area, the customs 2000 programme shall lead 1o
actions which should bring an edn to the current inadequalies in the management of
the Customs union.

These actions consist of:

. improving the applicability and correct apphcanion of legislution
. developing ax an essential element in customs policy strong: relations with non- memaer
countries

22 COM(9%)556 final. Sce 1995 report. pp 35 ef seq

2 £ ame serutiny of i poiar 10 p of the proposal 10 the Council ex past scrutms of Cxsling instrumenty
where experience hes led a degree of veincrability 1o fraud
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1.4  Tougher penalties: how to improve deterrence?

Reimbursement of sums, the first of the measures to be taken to protect public funds,
cannot be considered a penalty. It merely restores an equitable situation in relation to the
taxpayer by making the person or firm at fault bear the cost of their fraud or irregularity.
These reparatory measures are not of a punitive nature and must be accompanied by
administrative and/or criminal penalties of demonstrable dissuasive effect.

Moreover, if the objective of equivalent protection of the Community’s finances in all
Member States is to be attained and the existence of areas with weaker enforcement to be
avoided, there must be a comparable level of penalty provisions throughout the Union.

Council Regutation (EC, Euratom) No 2988/95 on the protection of the Community’s
financial interests establishes a single framework for Community admunistrative
penalties, reflecting the measures applied in agriculture. The review of the situation in
customs now in progress is expected to permit a more uniform system of administrative
penalties to be established there too. The outcome of the additional work on the situation
regarding implementation of EC Article 209A will build on the comparative analysis
requested by the Council and the European Parliament and provide guidelines for the
Commission’s initiatives in all expenditure sectors.2*

Alongside this work on administrative penalties, the Commission has been looking into
the compatibility of the penalties available in the criminal law of the Member States. The
degree of divergence is considerable.

The Commission accordingly proposed action under Title VI of the Treaty on European
Union for the approximation of the Member States’ criminal laws. Impontagt progress
was made with the signing of the Convention on the criminal protection of the
Community’s financial interests in 1995 and the First Protocol on corruption in 1996.
These instruments foresee a criminalisation of fraud against the EU’s budget throughout
the Union. The national Parliaments have yet to ratifv these instruments before they can
take effect. Then, with the creation of a common and eiTective crinimal offence of fraud.
efTective judicial cooperation will become possible. as will the imposition of penalties
commensurate among Member States.

On this basis, and following the Regulation on on-the-spot checks and inspections
{Commission findings being admissible evidence 1n criminal proceedings). the additional
Protocol to the Convention on the criminal protection of the Community’s financial
intgrests now being negotiated?® will provide a legal basis for Commission assistance in
securing a uniform processing of criminal cases throughout the Commumity

24 See fomtante no D,p‘agcll

25 Gee Chaptcr 622.p 46




el

2, STATISTICS AND ANALYSES?*

The purpose of this chapter is to present a detailed analysis of the data in the
Commission's possession in order to establish a factual basis for assessing the scale of
the phenomenon and drawing conclusions for future activities.

2.1 The situation in 1996

In the field of traditional own resources, the Member States and the Commission
detected around 2 060 cases of fraud and irregularities in 1996, involving around ECU
787 million. The number of cases was down on the previous year, but their impact on the
budget was greater (see Table 1). The figures are based on the results of investigations by
UCLAF in coopceration with the Member States, on the reports sent in by Member States
for the first half of 1996 and on the extrapolation of these reports for the second half of
1996. Under Council Regulation (EEC, Euratom) No 1552/89, which was still in force in
1996, Member States were required to submit reports only twice a year. The Regulation
has now been amended so that, from 1997, Member States will have to submit reports
every quarter (cases detected and updates). The Commission will therefore be able to
monitor the situation more closely and report on the figures for the whole year. 27

The number of cases detected by the Member States and the Commission in connection
with EAGGF Guarantee Section expenditure was up on the previous year, as was their
budgetary impact. Over 2 000 cases were detected in 1996, involving ECU 346 million
(Table 2).

The increase on 1995 was even greater where expenditure on structural operations was
concemed. In 1996 the Member States and the Commission detected 385 cases, which
had an impact on the budget of ECU 150 million (Table 3).

Finally, the Commission detected 42 cases, involving ECU 16 million, in connection
with direct expenditure (Table 4).2%

22 Trends
2.2.1 Traditional own resources

The number of cases detected in 1996 was shghtly down on 1994 and 1995, but the
financial impact continued to increase. The average financial impact of cases reported by
the Member Statcs who arc responsible in the first unstance for the collection of
traditional aim resources (around ECU 140 000 in 1996 compared with ECU 130 000 in
1995) wus again much lower than that of cases investigated by the Commission in
cooperation  with the Member States (up from ECU 16 million in 1995 1o
ECU 2.3 million in 1996). This reflects the fact that the Commission concentrates its
efforts on major cases of organized crime involving cross-border networks smugghng
“sensitive products™, i.c. those subject to high duties and taxes, such as cigarettes.

26 o) ablcs and chans are sct out m the Annex
27 Sec Chaprer S 1,p 37

2 “Duect expendsturc” refers 10 sums pasd cant 10 beneficianes under contrarts managed and audited directly by the Cotnmisien
(for cxampie m research, encrgy, the eavironmers, cic ) 1t docs nox give fisc 1o any lepal oblipatyons for Member States
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Fraud involving traditional own resources (which account for around 17% of budget
revenue) is;proportionally much higher than that involving expenditure on structural
operations xﬁad the EAGGF Guarantee Section (which represent more than 80% of total
budget cxpcndmuc) (Table 5).

2.2.2 Expenditure

There has been a significant increase in the number of cases detected in the area of
EAGGF Guarantee Section expenditure. The overall budgetary impact of such cases is
up on 199Ss but still lower than its 1994 level. This confirms that Member States are
becoming more and more effective when it comes to detection and reflects the impact of
measurces to reform the common agricultural policy. It also shows that a small number of
very serious cases (such as in the cereals sector in 1994) can greatly influence the figures.

The biggest increase in the number of cases notified by the Member States (up by 50%)
and in the overall budgetary impact (more than double that in 1995) is in the area of the
structural policies. It is worth bearing in mind that the present system of notifications has
only been in force since 1994 and that the Commission departmcnt in charge began
operational activities on the ground the same year.

23 Sources of information

Formal notifications by Member States on the basis of sectoral rules are still an important
source of information on cases of fraud and irregularities. In 1996 a total of 1 950 cases
of irrcgularities were reported in the ficld of traditional own resources and 2 241 cases in
indirect expenditure (EAGGF Guarantee Section and structural operations). Notifications
by Member States account for only half of the overall budgetary impact of the frauds and
irregularities detected in 1996. This reflects the fact that major cases, particularly those
involving organized crime, extend beyond the scope of action by individual Member
States and that the Commission is often the only body able to identify and determine their
impact and to coordinate investigations into complex cross-border frauds.

Commission Regulation (EC) No 745/96 impicmenting Council Regulation (EC)
No 1469/95 establishing a “black list” did not enter into force until 1 July 1996. As a
result, the Commission received very few reports in this field in 1996. The full effects of
the new Regulation should be felt from 1997, i.e. after the technical implementing rules
have been adopted, the Member States have adapted theit organizational structures and
the Commission has set up a computerized system 1o store and process data.

Once again the freephone numbers were a useful source of additional information. Nearly
4 000 calls were reccived in 1996 - about the same number as in 1995. 42 of these calls
led to detailed investigations. mainly in the field of traditional own resources and
structural operations.




2.4 Sector-by-séctor analysis i

2.4.1 Traditional own resources
2.4.1.1 Transit arrangements

The Commission has drawn attention to the worrying state of affairs concerning the
transit arrangements on many occasions.?’ In 1996 this area was investigated by the
European Parliament’s first committee of inquiry set up under Article 138¢c of the EC
Treaty. Transit was also given priority by the Commission and the Member States.’® At
the end of May a new early warning system for sensitive products became operational,
making it easier to monitor transactions and take rapid action on the ground.3!

There has beed a spectacular increase in the exchange of information on transit
operations involving sensitive products. Since the new computer links became
operational, nearly 30000 messages have been exchanged regarding individual
consignments. With the help of these messages, potentially fraudulent operations can be
monitored in real time. In 1996 intelligence of this kind was used to dismantle networks
responsible for removing sensitive agricultural products from the transit arrangements.

More effective controls by the Member States on the transport of sensitive products
under cover of T1 documents and the tightening of the rules on the security lodged for
such products have had a positive effect in preventing fraud in the transit context. The
Commission had carried out on the spot controls in 1994 and 1995 under article 18(2)
and 18(3) of Council regulation (EEC, Euratom) No. 1552/89 and called on the member
States to make the necessary adjustments. This control activity continued in 1996. In
1996 the number of cases reported by Member States of goods removed from the transit
arrangements was much lower than during the period 1990-95. However, more and more
consignments entering the Community arg now accompanied by a false description of
goods.

2.4.1.2 Preferential arrangements

In 1996 operational activities and analyses also focused on another type of fraud, namely
fraud affecting. the financial interests of the European Union and undermining its
commercial policy. This category accounts for the majority of non-transit cases which
have an impact on traditional own resources and are investigated by the Commission in
cooperation with the Member States. The overall budgetary impact, which is included in
the total figure for fraud on the revenue side, is around ECU 200 million for cascs
detected in 1996. The sectors most affected are textiles, fisheries and electronics.

Preferential certificates issued by the non-member countries qualifying for these
arrangcements often turn out to be inapplicable because of shortcomings on the part of the
issuing bodies or because these bodies have been misled by their exporters. The

Commission is therefore considering ways of defining more clearly the obligations on
-

29 See 1995 Report

30 See Chapter 5312, p 40 and 1995 Report

wr
31 Senitive products are products which are highly taxed onmport into the Community or attract particularly high refunds on

export to & non-member country.
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Community importers who present certificates in order to receive preferential treatment
and on the bodies issuing certificates in non-member countries.3?

2.42 Expenditure
2.4.2.1 EAGGF Guarantee Section

The irregularities notified by the Member States in this field account for 96%% of all cases
detected. Their financial impact represents 60% of the total financial impact of cases
detected by the Member States and the Commission. Many of the investigations
conducted by the Commission in cooperation with the national authorities deal with
sophisticated cases involving criminal organizations that are active in more than one
Member State. Consequently, the budgetary impact of fraud detected as a result of
investigations cannot be attributed to a single Member State. Caution must therefore be
exercised in interpreting and analysing figures on the scale of fraud detected in individual
Member States (see Table 6 for the breakdown by Member State).

Although EAGGF Guarantee Section expenditure has remained fairly stable over the last
few years, there have been very marked changes in the breakdown by sector and by
Member State, reflecting the impact of the CAP reforin, with a tendency to favour direct
aid to farmers in line with movements on the world market. It is interesting to compare
these trends in expenditure with the trends in the irregularities detected.

The propartion of EAGGF Guarantee Section expenditure allotted to what we might call
market support3? fell from 44% in 1992 to 22% in 1996. The percentage spent on export
refunds also dropped, from 27% in 1992 to 13% in 1996. The proportion spent on aid to
farmers,34 on the other hand, increased from 29% in 1992 to 57% in 1996.

The impact of irregularities involving export refunds (where the amounts at stake
correspond to 0.8% of expenditure, on the basis of cases reported by the Member States.
or 2% if cases investigated by the Commission are included) and market support (where
the respective figures are 1.5% and 2.2%) is significantly higher than that of irregularities
involving aid to farmers (where only 0.05% of expenditure is at stake). Although the
number of irregularities committed by farmers is high (722 of the 1 944 cases reported in
connection with the EAGGF QGuarantee Section in 1996). they have relatively little
budgetary impact (on average, ECU 15 000 per case, compared with an average of
ECU 90 000 in cases involving export refunds or ECU 220 000 in cases involving market
support measures).

In 1996 the sectors most affected by irregularities, in terms of the sums involved. were
cereals, beef, oils and fats (olive oil), fruit and vegetables, and milk and milk products
(see Tables 6 and 7). These findings confirm the trends observed over the penod 1992-
96, except for fruit and vegetables. They are also consistent with the relatively high levels
of EAGGF Guarantee Section cxpenditure in the sectors concerned lHowever. a
comparison between EAGGF guarantee expenditure in the four sectors most affected

32 SecChapter $33,p 41
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(broken down by Member State) and the imfgularities reported reveals that in some years
the impact & irregularities can vary considerably from one Member State to another.

2.4.2.2 Structural operations

In 1996 the number of cases of irregularity reported by the Member States - and the
amounts involved - increased sharply as compared with previous years, as Member
States gradually implemented the relevant legislation, although some Member States are
only partly meeting their obligations under the rules. It should be noted that cases
reported as irregularities do not necessarly involve fraud, for which intentional has to be
demnonstrateq.

The number of investigations launched by the Commission in conjunction with the
Member States was slightly down on 1995 (from 112 cases to 88), but the amounts at
stake quadrupled (from ECU 23 million to ECU 88 million), reflecting the growing
effectiveness of procedures introduced by the Member States and the fact that the
Commission concentrates its investigations on major cases.

Most of the cases notified concerned the European Social Fund (ESF), but those relating
to the Regional Fund (ERDF) had a greater financial impact.

The most frequent types of irregularity (50% of cases) concemed exp~ “iture where
invalid documents were presented or supporting documents were m: 1. For the
remainder, 11% of cases of irregularity concern non-compliance with other regulatory or
contractual obligations, 10% the non-completion of the project concemned, the balance
concerning other irregularities such as the irregular completion of the action or its non-
completion. Such irregularities, which are often unrelated to actual operations, should not
be considered as minor, as they may sometimes conceal a more serious phenomenon.

Ordinary sampling checks by Member States, either on the basis of documents or on the
spot arc an cffective means of detecting and preventing irregularities (85% of cases
reported).

2.4.2.3 Direct expenditure

Investigations have been launched in all arecas of Commission policy which are
implemented through direct expenditure: culture and audiovisual media, energy. rescarch,
environment, internal market, industry. tourism, cooperation with the countries of Central
and Eastern Europe (PHARE), the independent States of the former Soviet Union
(TACIS), the Mediterranean countries (MED) and the countries of Latin America and
Asia, and the EDF. In somc of the areas investigated. the Commission has used the
financial management data uncovered by the Court of Auditors in the course of its
external audits.

Various types of fraud and irregularity have been detected (diversion of funds.
favouritism in the award of contracts or granting of subsidies, failure to provide
co-financing, manifest overinvoicing. schemes involving the whole chain of persons
responsible for managing contracts or programmes). On a number of occasions,
investigations in these fields, where the Commission has sole responsibility for financial




management, have led to cases being referred to national courts and prosecuting
authorities. ’

2.5 Recovery
2.5.1 Traditional own resources

The Commission has alrecady expressed its concem at the unsatisfactory situation
regarding recovery in this field, and there was no improvement in 1996. The full effects
of recent initiatives, most notably the amendment of Council Regulation (EEC, Euratom)
No 1552/8% and the inroduction of a computerized system for sending reports to the
Commission, will not be felt until 1997, when they should help improve financial
follow-up.33

Altﬁbugh Member States must report to the Commission cases of irregularities they have
detected involving more than ECU 100003 and enter the entitlements still to be
recovered in a separate accourt referred to in article 6 of regulation in question, the
Commission has found major and inexplicable discrepancies in practically all the
Member States between the amounts reported in connection with irregularities and the
annual summary statement of established entitlements.3”

At present the Commission does not have full and reliable figures on the recovery of
entitlements at stake in irregularities notified by the Member States for 1996 - or for
previous vears. This situation should be improved by the implementation of the new
provisions of Council Regulation (EEC, Euratom) No. 1552/89 providing for quarterly
updates of the recovery situation. However, it does monitor the situation regarding the
recovery of traditional own resources on the basis of samples, which provide an
indication of the progress made with recovery. The fraud cases selected in sample B1994
(all of which had a tiajor budgetary impact and involved more than one Member State)
may be considered as representative of the difficulties encountered in recovery. Out of a
total of ECU 124 million at stake in cases reported under the mutual assistance
arrangements up to 199338 ECU 2.6 million (2%) had been paid back into the
Community budget. ECU 3.7 million (3%) was the subject of legal proceedings (the
debtdys having lodged appeals against payment notices) and the recovery of
ECU\70.5 million (57%) was pending. As for the remaining 38%, the Commission has
insufficient information to make any comment.

2.5.}‘ EAGGF Guarantee Section

The recovery situation here has improved on previous years. At the Commission’s
requést, Member States have reviewed the financial position in all cases notified before
1993 wherc the likelihood of recovery could be assessed. It emerged that 29% of
centitlements initially reported had been either recovered, irrecoverable or put in charge of
Member States while ECU 549 million had still to be recovered in 1 588 cases remaining

35 Seepomt2411,pts
36 Anicte 6(4) of Council Regulation (EEC, Turatom) No 1552/89

37 Amcle 7 of Councit Regutation (£EC, Euratom) No 155239

32 Council Regulistion (EEC) No 1468781, 0] 1, 144, 2 6 1981
18




open. Legal proceedings were under way in 400 cases involving a total of

ECU 254 million (34% of the amount initially reported) (Table 8). As for the remaining

ECU 257 million, a decision still has to be taken on whether the cost should be met from
" the Community budget or by the Member State concerned.

To improve transparency regarding amounts still to be recovered in cases of
irregularities, the Commission is considering the possibility of introducing a separate
account for entitlements under the EAGGF Guarantee Section, similar to the one already
in use for traditional own resources. This initiative is in line with the objectives of the
account-clearing operations: in particular. it will provide a clearer picture of the accounts
of paying agencies. The new account will improve the effectiveness of the checks carried
out by the Commission and the Court of Auditors.

2.5.3  Structural policies

The recovery situation is very different in this area. Under Article 23 of Council
Regulation (I'EC) No 4253/88, Member States must recover amounts involved in
irregularities, which they may then re-allocate to other projects not affected by
irregularitie;s and meeting the criteria laid down in the Community support framewaork,
provided that they apply the procedure set out in Article 24 of the same Regulation.
However, funds can be reallocated in this way only if the Member State has notified the
iregularity in accordarce with the rules laid down in Commission Regulation (EC)
No 1681/94. By the end of 1996, ZCU 23 million had been recovered out of a total of
ECU 113 million initially reporter: (see Table 9). Cases involving over ECU 13 million
were still before the courts.? .

i

3. INVESTIGATIONS '

The figures for the irregulariti:s detected by the Commission reflect the intensity of the
investigations now being conducted in the field. This is the result of closer cooperation
between the Commission an the authoritics of the Member States. The fight against
fraud in the field, the main objective of the antifraud strategy, is becoming morc intense.
Whether it be in the field of fraud itself or subsequently on the administrative and judicial
level, full-scale, sincere and confident codperation between the competent bodies in the
Member States and the Commission’s antifraud structure is absolutely essential.

The Commission’s operational activities focus on large-scale organized international
fraud. A few significant examples are depicted in the first section of this chapter.

As early as 1995, the Commission had revealed the existence of organized crime
syndicates in ficlds covered by Européan policies.®® At its mecting in Dublin in
December 1996, the European Council stressed its absolute determination to combat
organized crime and the need for a coordinated and coherent approach at Union level. 3!

39 Informatian supplied by the Member States

40 Sec 1995 Repont

A The European Counc.l, meeting in Dublin 1n Decembzr 1996, decided to set up a high-level group whose task it would be to

dtaw up a comprehensive action p for 13 cnme
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The action takgn by the Commistion to &vtect the Communjty’s financial interests has
demonstrated the effectiveness of such arggpproach. £ :

Less than 5% of all the cases detected are dealt with by the Commission in close
collaboration with the investigation authorities in the Member States. On an aggregate
basis (revenue and expenditure), these cases account for more than half of the amounts
involved. It is in the ficld of traditional own resources that the added input provided by
the Commission proves particularly effective and “productive”.

The involvement of criminal syndicates in fraud in the cigarettes, alcohol and agro-food
sectors (where intemational criminal networks are used for the organization of illicit
operations and subsequent money laundering) has now been clearly established.

Organized financial crime generally extends beyond national borders. The criminal
syndicates, operating in the financial area conceal their activities using traditional
commercial structures, ordinary economic circuits and a whole chain of more or less
fictitious intermediaries. The most sensitive sectors (i.e. those where checks are difficult
to carry out, po.ential gains are very high and risks low) are the prime target.

The operational response to this type of organized crime demands great expertise. It is for
this reason that UCLAF, together with the investigation authorities in the Member States,
has set up task groups or “intervention forces” to combat in a more targeted manner these
phenomena. For example, in addition to the “Cigarettes” Task Force set up in 199442 to
counterac! cigx.2iie sinvggling by organized gangs, two task forces have been set up in
ti¢ ol:ve oil and alcohol sectors as provided for in the Commission’s work programme.
The experience of recent years has shown the olive-oil sector to be particularly
susceptible to fraud (whether organized or not) of every type,*3 perpetrated in most cases
by international crime syndicates using a system of multi-stage invoicing via a variety of
“front” companies and enjoying profitable tak evasion into the bargain. Where alcohol is
concerned, experience in the field has shown thas illicit operations, many of which are
international, are also in the hands of organized crime. The creation of a specific task
group was therefore indispensable. '

These task groups involve the Commission and the national departments directly
responsible in these various sectors. They centralize the information gathered.
particularly on organized syndicates, so that the operational departments of the Member
States directly concerned can gain access to it and coordinate their activitics more
closely. The aims are also to refine and target controls more effectively, thus deterring
attempts at organized crime, and to coordinate investigations begun by one or more
Member States or the Commission. Generally speaking, the exchange of information
through this formal framework helps investigations to progress and above all serves to
alert the national administrative departments responsible for controls.

.

42 See also 1995 Report, pomnt 1 14

43 Straightforward | false of q impontation with forged T2L. certificates (documents certifving
Commutity status of a product), importation of nut o)f under vanious aames for subsequent blending with ohise ol (feading 1o
profitabie increase in volume of olive o1l and undue receipt of refunds or consumption aid), fraud during inward processing

. operations, undue reccipt of export refunds (for oils which do not leave or are resmported to Commumity termtons for seed oils
exported as olive oil, for sweetened oils, for orls in respect of which such aid has already been pard)
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In the very specific sectors of cigarettes and alcohol, the frauds committed affect not only
the Cornmunity’s finandial interests but also, and above all, national financial interests in
terms of the excise duties and VAT lost. Some fraudulent arrangements target solely the
VAT system; they involve the issue of forged export and import declarations, the abuse
of the intra-Community VAT system and the creation of “cardboard” companies which
vanish as soon as transactions are completed or “letter box" companies which exist solely
by virtue of a fictitious address. These procedures make it possible to purchase goods free
of VAT and to resell them with VAT, without paying the taxes charged on resale over to
the tax authorities.

The second section of the chapter deals with cases of fraud committed in the context of
the Union's external trade policy.

The Union has concluded a number of preferential agreements with third countries
concerning certain products meeting specific conditions (relating particularly to
manufacture and marketing). These agreements are by their very nature susceptible to
fraud. Such fraud may involve non-compliance with certain rules governing products
eligible for preferential treatment or the inappropriate application of the preferential
status to products not originating in the signatory third countries. Experience has shown
that exporters and importers may be involved, actively or not, wittingly or
circumstantially, in operations to avoid payment of the duties normally demanded or to
circumvent other trade policy measures. At the same time, the public authorities of the
third countries concemed could be implicated purely by dint of their failure to abide by
their obligations. This tendency was confirmed moreover in 1996.

In a third section, two examples are given of national investigations in the field of the
financing of the CAP (Common Agricultural Policy). These cases involved only one
Member State, considerable sums and sophisticated practices, although they were not the
work of international networks. The existence of such practices clearly demonstrates the
need to continue improving the effectiveness and reliability of control systems at national
level.

The last two sections of the chapter are devoted to structural measures and direct
expenditure. These two fields account for 50% of expenditure under the Community
budget. The risks of irregularity and fraud in these ficlds vary considerably: risks at the
project-beneficiary selection stage (favouritism, ‘“back-scratching”, corruption.
deflection), at the contract-award stage, at the implementation or service-performance
stage (including total or partial non-performance), at the invoicing stage or in the
different financial arrangements.

In all these fields, it is a fact that the investigations can only be brought to a successful
conclusion with the full cooperation of all the national authorities, including the judicial
authorities, who alone have the power of prosecuting and penalising the guilty parties. In
cases of international fraud, the establishment within UCLAF o’ a prosecution interface.
consisting of experts in criminal law who would afford assistance and advice and
coordinate files in liaison with the rational judicial authorities, will be an essential
component of the Community’s arsenal against liarge-scale organized crime.*!

44 SecChapter 1.13.p 8.
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3.1 Organized large-scale international fraud .

3.1.1. International smuggling of cigarettes and alcohol

In 1996 the smuggling of cigarettes for the purpose of fraudulent sales in the Community
again emerged as the chief activity of crime syndicates. In that year, some
ECU 800 million*s was avoided in customs duty, VAT and excise (including
ECU 200 million to the detriment of the Community budget). Even if certain
Member States (Italy, Spain, Germany) have been the main markets, the phenomenon is
spreading throughoui the Community and affecis not only the Union’s financial interests
(although the financial impact is bome chiefly by the Member States) but also the
credibility of the European Union. These fraudulent imports are the work of highly
organized criminal networks, who use the large Community ports for the transit of
enormous quantities of cigarettes and rely on the large volume of transactions to mask
their illegal activities, and are carried out by giving a false description of the goods*6 or
by specifying false final destinations outside the EEC.

Information at the Commission’s disposal shows that criminal organizations are indeed
behind numerous fraudulent operations involving cigarettes which physically enter the
Community, especially through the northern European ports (but also across the land
borders with central and eastern Europe and Switzerland) and are then placed on the
European market, particularly in southemn Europe. These criminal networks possess
impressive organizational skills and can call on substantial resources and facilities as well
as a structure which links various national territories both within and outside the
Community. One characteristic of these organizations, the internal structures of which are
very difficult to discern, is the use, for the purpose of their fraudulent activities
(particularly the laundering of the resultant capital) of numerous companies with. head
offices in Switzerland, Liechtenstein, Cyprus, the Caribbean and certain European
territories with a special status, to name but a few. The organizations involved in such
fraud are in most cases formally established outside the Community but have a chain of
partner and front companies inside the Union which use a network of customs and tax
warehouses. These warchouses play a fundamental role in fraud cases, sometimes simply
by storing the goods until such time as a customs department discontinues a surveillance
operation but sometimes also through more “active” behaviour such as changing.
disguising or removing the markings on packaging.

The degree of sophistication involved in fraud was underlined by the Luropean
Parliament’s Committee of Inquiry on the Community transit system.*’

Since the introduction of the early waming system?® and the untry into force on
1 February 1996 of the prohibition on recourse to the 100% comprehensive security
covering transport by road of certain sensitive goods, including cigarettes. the fraudsters
have resorted to other ways and means of organisihg their smuggling operations. Since

45 The Commission can neither confirm nor refute the far higher figure put forward by the tabacco industry

46 Onc investigation concerned the disapp of declared as g lovs whereas m fact they were full ot
clgarettes

47 SceChapter $3.12,p 40

4 See Chapter24 1.1,p !5
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then, cigarettes have been systematically dispatched from customs warehouses based in
the Benelux ports under the Community transit regime. At the ‘ports in question, they
have been loaded aboard ships bound for West Africa. The cigarettes have never reached
the African continent but have been unloaded in international waters off the coasts of
Spain and Portugal onto specially adapted high-speed boats. They have then been
smuggled into the said Member States and sold there.

In order to counteract such practices, the Commission, together with the “Cigarettes”
Task Group, mounted “Operation Columbus”, involving all the Member States affected
by this traffic. In the course of 1996, it was established that some twenty cargoes of
contraband cigarettes, ostensibly bound for Africa (false declaration), had been shipped
from the Benelux. The vessels were carrying more than 220 000 cartons (more than
2.2 billion cigarettes) destined for the Spanish black market. For 1996, the loss in terms
of customs duty, VAT and excis¢ is estimated at ECU 175 million. Operation Columbus
continues in close collaboration with the national authorities concemned49 and in
January 1997 resulted for the first time in the seizure of several vessels at sea by the
Spanish-authorities in collaboration with their French and Belgian counterparts.

Another important route through which criminal networks organized their
cigarette-smuggling operations towards the Italian market was the Federal Republic of
Yugoslavia. The structures used in order to direct the cigarettes toward Community
territory were already up and running during the period of international sanctions.

The Commission and the main Member States concerned organized a Community visit to
the Federal Republic of Yugoslavia to check the final destination of more than
200 consignments of cigarettes, most of which had been dispatched under the transit
system from approved customs warehouses in the Community and in Switzerland and
had Serbia and Montenegro as their declared destination. The checks carried out with the
full collaboration of the local authorities revealed that around 335 000 cartons (i.e. more
than 3.3 billion cigarettes) had been smuggled back into Community territory within a
period of less than six months, thus resulting in the loss to the tax authorities of some
ECU 330 million in customs duties, excise and VAT.

The information gathered shows that these cigarettes were shipped under customs
surveillance from or via the Community territory to a third country purely in order to be
smuggled back from that third country into the Community for subsequent saic on the
internal black market.

e On several occasions the Commission has been informed by Member States of a new
upsurge in alcohol smuggling. In some cases, these may be fictitious exports of ethyl
alcohol or alcoholic beverages with Central or Eastern European countries (CEEC) as the
decliired destination. In other cases, there may have been false descriptions of goods on
impértation into the Community. These phenomena concém most of the Member States
as well as several countries bordering on the Community. They have an impact both on
the Community’s own resources and on those of the Member States. The financial impact

49 In particular the SVA (Spanish Custome Surveillance Authorty) and the DNED (French National Customs Imvestigation
Directorate) «
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is cousiderable, especially in terms of national revenue: a lorryload of alcohol represents
some ECU 500 000 in excise duty. :

3.1.2. YAT fraud

e In one case which involved most of the Member States (Denmark, Belgium, France,
Germany, Italy, Netherlands, United Kingdom, Portugal. Spain), computer components
were purchased under the intra-Community VAT system by a particular company from a
firm established in another Member State, the products being delivered free of VAT. The
purchaser did not declare this purchase in his own Member State and therefore did not
pay the VAT due. In turmn, he delivered the products to another company in the same
Member State, making out a “VAT included” invoice. He pocketed the VAT thus paid by
the purchasers and vanished whereas, under the rules of the system, the final purchaser
was entitled to recover the amount of the tax paid. Although such consecutive sales are in
fact subject to VAT, the upshot of this fraud is that the national treasuries fail to collect
any net amount. For a single Member State, the VAT at stake is estimated at between
ECU 100 and 150 million (part of which accrues to the Community budget as VAT own
resources).

» Another case concerns imports of silver into the Community from Switzerland,
followed by consecutive deliveries within Community territory and fictitious export
declarations. The consequences of this fraud are the same, i.e. non-payment to.the ...
national authorities of VAT which is due on the basis of the invoices for consecutive and
fictitious purchases and sales but which has been collected by letter-box companies
(which have then quickly evaporated). To date, the cooperation between the Commission

and the Member States (UK, Italy, Germany, France, Ireland, Spain, Austria, Belgium,
Netherlands) has resulted in the impounding of some consignments and a custodial
sentence for one of the perpetrators. The VAT involved amounted to some
ECU 60 million.

3.1.3. Olive oil exports

An increase in the number of olive oil exports destined for various countries (USA.
Canada, South Africa) was observed at the end of 1995. After detailed checks and
controls, it emerged that the containers were being sent from Greece via Belgium and the
UK. In connivance with the consignors in Greece, Belgian and British operators coilected
the export refunds. In order to outsmart the customs inspectors, only two or three rows of
genuine olive oil cartons were placed at the entry to the container, the remainder being
made up of various seed oils not qualifying for refunds.

On the British side, fraud has been proved regarding the export of some thirty containers
with a financial impact of ECU 400 000. The investigations carried out in Belgium to
date have revealed fraudulent practices in the casc of some twenty containers destined for
the USA and Russia, with an estimated financial impact of ECU 180 000. Judicial
proceedings are under way in Belgium and the UK and investigations are continuing in
order to break up the criminal organization operating on the territory of several Member
States purely in order to misappropriate export refunds.

This type of organized international fraud highlights once agan the nced to perform selectne and
thorough physical checks in the case of export and import operatiens In addition to the straightforward
checking of weights and measurcs, it 15 extremely important to lake samples directly from instde the
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calawaaad'y’wégy.m issi lyses by specialised laboratories, particularly as regards .

the density of the goods. *

3.1.4. Becf exports to Bulgaria

The investigations currently being carried out by the Belgian customs authorities into the
illicit use of hormones have showa the same criminal organization to have been behind a
beef import/export fraud (high-quality products replaced in transit by ordinary or inedible
products). The beef and edible offal in question came from non-approved establishments
(United States, Canada, Australia and China). On arrival in the Community, 0 the meat
and offal were stored in a customs warchouse pending export to Bulgaria under the
TIR regime$! or under a T1 document (Community transit).

.

In actual fact, the customer in Bulgaria, who was the final consignee of the goods, had
ordered low quality offal and not “high-quality” goods (edible meats and offal). After
illegally entering Community territory, the meats and offal, which had originaied in the
USA, Canada and Australia, were replaced by offal of considerably poorer quality and
sold fraudulently on the internal market by avoiding customs control. The Belgian
authorities have begun a corruption investigation in respect of a customs official
suspected of facilitating this conspiracy.

In May 1996, UCLAF organized a Community visit to Bulgaria in order to ascertain the
nature of the goods declared on import to the Sofia customs authorities. Interviews also
had to be held with senior staff of the Bulgarian companies, who were the only people
able to supply details regarding the number of people and financial sums involved. The
results of this very productive visit were conveyed to the Belgian customs, enabling them
to make headway in their investigations as 1o the precise circumstances of the
substitution.

Furthermore, it was discovered that the high-quality beef, which now passed as
Community produce, was sold to a French company, which then exported it and collected
the refunds (the third country of destination being Russia). Since this meat was likewise
substituted for other products, the refunds were unduly paid. The Belgian judicial
inquiries are still in progress.

These practices have two different types of consequences The first 1s of a financial rature  the
agricultural levies have 10 be collected (more than a million ecus) and the refunds have 10 be pard back
The second relates to health, most of the imported offal, coming from non-approved export establishments
in third countries, contains hormones which are prohbited in Europe

3.1.5. Unlawful reméval of meat from the Community transit procedure

An organized criminal network abused various customs procedures in order to take undue
advantage of the various benefits they offered.

50 The Commission performs on-the-spot inspections and 1ssuc fi of app I 1o establ n third countnies
exporting meat to the Commumty Health certificates naming the final consigner are réquired 1o aconmpany any consignment
of meat destined for the Community

51 fnternational rosd transport procedure as defined in the TIR Convention of 1975
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° A communication from the Court of Auditors alerted the Commission to the fact that
poultrymeat originating in China, Brazil and Thailand was entering Germany under the
Community transit procedure. The transit documents (T1) gave ths final destination as
Morocco and Spain, with Irun and Las Palmas (Canaries) as the offices of destination. In
fact, most consignments were removed from the transit procedure in Germany and
delivered to German customers. The customs documents were endorsed by means of
forged stamps from the Irun and Las Palmas customs offices. Other such consignments
were sold to Spanish companies. In response to a request from the German customs
authorities for mutual assistance, the Dutch customs authorities discovered that in the
Netherlands, eightzen other consignments of poulitrymeat had been removed from the
transit procedure using the same technique involving forged stamps from Algeciras, Irun
and Las Palmas. The poultrymeat was disposed of fraudulently on the German, Dutch
and Spanish markets. The overall financial impact of this fraud is estimated at
ECU 6 million.

This sophisticated international fraud was organized by criminal networks using
companies based in Andorra, Switzerland and Gibraltar.

e Another file concerns both Community beef declared at export as ships’ supplies’? and
beef from third countries stored under customs contro! in the Community (exempt from
duty), also intended for ships’ supplies. Tl investigation revealed that the meat, which
came from companies based in the UK, Denmark and Germany, had been purchased by a
Spanish company for the ostensible purpose of sale to' ships’ suppliers via- an
intermediary established in the Netherlands. The transit documents which accompanied
the goods and permitted them to circulate were cleared by means of forged Spanish
customs stamps. The meat was most certainly sold on the domestic market. The financial
impact of the consignments identified as fraudulent can be estimated at more than a
" million ecus in terms of the own resources avoided (Community transit procedure applied
to goods coming from and going to third countries). As regards the Community meats in
intervention, the Member States hold about ECU 5 million in securities lodged under this
procedure, money which will have to be recovered at the expense of the operators
responsible for the fraud.

3.1.6. Fictitious exports of wine to third countries®?

Investigations concerning a Mafia organization specializing in fraudulent exports of wine
to the eastern European countries continued in 1996 with the full collaboration of the
Guardia di Finanza and resulted in the break-up of the organization.

During a visit to Romania, two ships with a cargo of Italian wine exported to that third
country were discovered to have been unloaded illegally in the port of Constanta. Forged
documents certifying clearance for home use on Romanian territory were presented to the

. Italian payment agency so that export refunds could be obtained. Proceedings for the
recovery of the amounts paid (around one million ecus) have been instituted against the
exporting companies, who will also be prosecuted in court.

52 Tmis Community meat was “intervention stock™, i ¢ 1t was sold at reduced prices for the purposes of cxportation or, m the case
Int point, for ships’ supphees, which is consiacred equivalent 1o cxportation

53 See 1995 Report (point 1.11)




A visit o Slovenia revealed that some ECU 1.2 million had been unduly paid to an
Italian company, the wine mving been imported only temporarily into Slovenia under a
procedure whereby goods may be imported into that country free of customs duty on
condition that they are re-exported within one year. The wine was re-exported to other
third countries in compliance with that condition and forged documents were presented in
Italy in order to collect the refunds, which are only payable if the goods have really been
disposed of in the country of destination, i.e. Slovenia.

The director of one of these companies was placed in custody. The Public Prosecutor’s
Office charged him with the criminal offences of issuing forged documents and fraud
against the Comimunity budger and informed UCLAF that a warrant had been issued for
the arrest of another company director.

32  Mujor fraunds in the field of commercial policies (industrial products, fishery
products and textiles)

3.2.1. Industrial products: satellite recejvers from the Philippines

Following information from the German authorities on the risk that false declarations of
preferential origin might accompany the import of satellite receivers from the
Philippines, the other Member States were asked to investigate these operations. Initial
information indicated that the quantities imported were rising all the time and that certain
components of these devices (an important factor for obtaining preferential treatment)
could not have been manufactured in the Philippines, contrary to claims by the operators.
On-the-spot investigations established that over 460 000 satellite receivers, with an
estimated market value of ECU 28 million (ECU 3 million in customs duties have to be
recovered from the importers), had been exported to several Member States under the
GSP without meeting the relevant criteria. It was also established that some at least of
the importers were aware before importing the goods that the finished products were not
eligible for preferential treatment. It was also proved that the Philippine authorities had
failed to fulfil their obligations under the administrative cooperation procedure both
before and during the Community team’s on-the-spot investigations, thus preventing the
fraud being stopped. -

A large number of frauds whereby certificates of preferential origin (A Forms) were improperly issucd in
order to evade payment of both ordinary customs duty and anti-dumping duties could not be cleared up in
1996 because some exporting third countries refused to recemve the adminmistrative cooperation missions
who were to carry out on-the-spot investigations It should be noted that, in the GSP framework. the
Commussion has significant means at its disposal to react to non-cooperation on the part of non-member
beneficiary countries It can in fact open an investigation with a view to total or partial withdrawal from
the GSP of countries who fail in their admunistrative cooperation obligations Such an investigation cannot
however be opened on the basis of a complaint from a Member State or third party

3.2.2. Eishery products
. Canned tuna imported from Costa Rica

A Commission study of the tuna industry in Central America revealed a marked contrast
between the small capacity of the local fleets and the volume of canned tuna imported
from Costa Rica into the Community. With the agrecment of the Costa Rican authoritics.
an administrative cooperation mission, made up of representatives of UCLAF and the
Member Stafes involved (ftaly and Portugal), went to that country to verify the origin lhtl:
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these products. Over 10 000 tonnes of tuna with a market value of ECU 28 million were
under investiffation. The amount of duty avoided (ECU 7 million) is currently being
recovered from the Community importers. The local authorities provided all the

. cooperation necessary for thc success of the operation. The most serious questions

concerned the nationality of the fishing vessels supplying the manufacturers of the
canned tuna in question. It soon became clear that Costa Rica did not itself have
sufficient commercial fishing capacity.

Joint enquiries showed that most of the tuna landed in Costa Rica had indeed by caught
by vessels of other nationalities. These catches had been used for the production of the
canned tuna under investigation, which proved not to be ecligible for preferential
treatment. Several hundred “A forms™ issued by the local authorities had been presented
in the Community (Italy, Portugal and Spain) so that the tuna could be imported tax-free.

Costa Rica acknowledged that these documents were invalid.
. Canned tuna imported from Turkey

A bilateral agrcement between the European Union and Turkey authorizes the duty-free
importation of canned tuna into Community territory, on the express condition that these
products meet certain criteria, particularly with regard to the origin of the fish used in the
manufacture of canned tuna. In June 1996 Commission representatives, accompanied by
delegations from the Member States (Dutch, German, Italian and British customs), went
to Turkey on an administrative cooperation mission to verify the authenticity of several
hundred preferential origin certificates issued by the Turkish authorities on the export of

“+- these goods. Investigations seemed to indicate, firstly, that tuna catches by.the Turkish

fleet were insignificant and, secondly, that the species of tuna imported into Turkey in
large quantities were clearly intended for the manufacture of canned tuna.

On the basis of their enquiries in Turkey, the team was able to establish that the canned
tuna exported to the Community had been obtained from tuna of non-Turkish origin, to
which had occasionally been added minuscule amounts of tuna of Turkish origin when
the finished product was exported. By making false declarations as to the origin (Turkish
or Community) of the raw materials, the exportcrs were able to obtain ATR 1 certificates
from the Turkish authorities so that the tuna could be imported into the Community free
of customs duty. The mission also found that several importers were aware that the
canned tuna was not entitled to duty-free entry. A number of them played an active role
in the organization of the fraud by themselves providing tuna of foreign origin to Turkish
canneries. The quantity concerned is estimated at approximately 23 000 tonnes. Some
ECU 18 million in customs duties will have to be recovercd from importers based in
Belgium, Germany, Italy, the Netherlands and the United Kingdom, the countries where
the goods were sold.

3.2.3. Textiles
. Textiles from Cambodia

In March 1996, a Community administrative cooperatioh mission identified, with the
cooperation of the Cambodian authorities, approximately 1500 false certificates of
preferential origin (A forms). These certificates related to over 23 million items of
clothing imported into the Community free of duty between 1992 and 1996. In addition,
a further 1 700 certificates of origin (A forms), relating to over.16 million items, were
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wrongly issuelt by the Cambodian authorities for consignments of textile goods which
did not meet the GSP criteria because the threads and fabrics used in their manufacture
did not originate in Cambodia. These raw materials had in fact been imported into
Cambodia from other Asian countries. The customs duties involved are of the order of
ECU 15 million.

. Textiles from Bangladesh

I November and December 1996 an administrative cooperation mission (Commission/7
Member States) went to Bangladesh to lock into problems cncountered by the local
administration in applying the GSP. These problems were not new. This time several
hundred suspect certificates (A forms) accompanying textiles imported into the
Community had been identified as false by the Bangladesh authorities.

In addition, approximately 14 000 other certificates collected by the authorities of the
Member States concerned were subjected to detailed checks to establish firstly whether
or not they were authentic and secondly whether they were justified under the GSP rules
relating to the goods concemned. The investigation, conducted in collaboration with the
competent local authorities, .concluded that these difficulties, and the problems
concerning the authenticity of the textiles certificates issued by the Bangladesh
authorities, had been considerably understated. The investigations carried out involve
approximately sixty textiles manufacturers in Bangladesh. They have established that
most of the certificates in question had been issued by the authorities on the basis of false

" information supplied by these exporters, the products having been.proved to be of .

non-Bangladesh origin according to the GSP rules.

The Bangladesh authorities have accepted the Community missions’ conclusions but
have been slow to take the necessary action. The own resources involved so far amount
to almost ECU 60 million and could reach ECU 100 million. In common with a number
of other less-developed countries, such as Laos, Cambodia, Nepal and the Maldives,
Bangladesh has requested the application of derogations to the rule of origin under the
GSP.

Investigations into these frauds or irregularities can sometimes be very long and complicaied Moreaver,
the mass of information and documents needed to establish the facts with accuracy are ofien scattered over
different locations, ofien far removed from Community territory.

The application of the preferential trade regimes by some non-member countries and their exporters does
not always run smoothly A growing number of admimstrative cooperation mussions are thercfore
organized each year. 1996 was no exception, and these missions mostly involved South East Astan
countries It should be noted, however, that most cases of non-compliance with rules of arigin concern less
developed countries who encounter the greatest difficulties, given their industrial capacity, in complying
with these rules and find thamselves deprived de facto of the GSP benefit in the textiles sector  This 1s what
lies behind their requests for derogation

33 National frauds in the agricultural sector

3.3.1. Qlive oil/Fraud involving aid to consumption

Following an inspection carried out by the Greek Customs Directorate for the Prevention
of Economic Crime it was found that a company manufacturing five-litre metal drums for
packaging olive oil had produced vast numbers of false invoices for its customers. In
return it received 10% of the invoiced amount and the full amount of VAT. In all,
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10.5 million drums had been fictitiously invoiced to 26 olive oil packaging companies
between 1992 and 1994,

The purchase invoices for the packaging of olive oil and for the oil itself are two vital
documents for claiming consumption aid. The companies involved were thus able to
obtain something in the region of ECU 21 million for oil which had never been packaged.

Criminal proceedings are in progress.
3.3.2. Prefinancing of export refunds for durum-wheat meal in Spain

Following inspections carried out in Spain into companies which had received
prefinancing of export refunds for durum wheat meal in 1995, a number of frauds were
uncovered involving the quantities of durum wheat declared.’* The accounts of all the
Spanish companies receiving this type of prefinancing in 1993 and 1994 were examined.
The results of these inspections showed that the fraudulent activities uncovered in 1995
were not new. Subsequent investigations revealed that one Spanish group had
improperly obtained approximately ECU 26.5 million.

The fraud consisted essentially in declaring the stocks held in the warehouse (for
processing into meal prior to final export) as being very much higher they actually were
on the day of the declaration. Physical checks could not be carried out several years after
the event. The fraud was identified by examining the documents relating to purchases,
transport, storage and processing. In some cases the wheat declared under customs
control had never been purchased from any supplier. Some declarations, accepted by the
Spanish paying agency, were clearly incomplete as regards information on the storage
sites. This procedure, based on false declarations, enabled the Spanish group in question
to obtain financing which it then used to purchase raw materials for exports.

34 Fraud in the field of the structural policies
3.4.1. The European Social Fund (ESF)
. Vocational training courses in Spain/Artificial inflation of costs

In 1996 alleged cases of fraud involving vocational training courses cofinanced by the
ESF and run by the INEM.35 were brought to the attention of the Commission.

The results of the national authorities’ investigations’s, obtained by the Commission,

. reveal a .variety of irregularities, including non-completion of courses, unjustified

expenditure, fictitious expenditure, overfinancing, and incomplete or incorrect accounts.
Several recovery procedures have already begun. The Public Prosecutor’s Office has
ordered a judicial enquiry into the case of fraud discovered in Madrid. Additional checks

. which the Spanish authorities are to carry out in other regions of Spain at the request of

the Commission will make it possible to measure the extent of the irregularities.

54 Sce 1995 Report

55 Instituto Nacional de I'.‘mpleo

56 The reports on national checks are d 10 the C in d with article 23(1) of Council regutation
4253/88.
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K Vocational training courses in Italy/Dummy companies

A judicial enquiry carried out in Italy into vocational training courses financed by the
ESF between 1990 and 1993 led to the remand in custody of two regional civil servants
charged with misappropriation of public funds and attempted misappropriation of public
funds.

The enquiry revealed that sums of money had been secretly paid to two civil servants in
return for favours in the exercise of their duties. According to the preliminary results of
the enquiry, the scheme was based on the creation, as and when required, of consultancy
fimns linked to one of the two regional civil servants; course organizers were then
“obliged” to employ these companies to draw up their programme of expenditure, in
order to avoid problems at a later stage when the other regional civil servant involved
carried out an inspection. This led to an increase in the costs presented to the Region,
since the commissions paid to the two officials were passed on in the invoices drawn up
by the dummy companies for “services rendered” to the organizers.

The Commussion has taken the protective measures necessary for protection of its financial interests, that
is suspension of the payments to the region concerned

. Training courses in the United Kingdom/Fictitious expenditure

Examination of the annual accounts of a training establishment in London showed that
the grant applications submitted were far in excess of the expenditure certified by the
auditors when the annual balance sheet was drawn up. The discrepancy, over
ECU 1.3 million between 1989 and 1994 (ESF amount : about ECU 570 000), was the
result of fictitious expenditure. Because of the extent of this type of financing, all the
applications submitted for the period were examined. It emerged that most of the
expenses claimed were unjustified in view of the absence of supporting documents.

Together with the United Kingdom,5? the Commission is examining the financial impact -
of this case. .

3.4.2. The European Regional Development Fund (ERDFYEmbezzlement (RENAVAL-
France)*®

Financing for the conversion of shipbulding areas in the Provence-Alpes-Céte d’Azur
region, already affected in 1995 by the §iscovery of corruption as once again the subject
of criminal proceedings against certain councillors.

Moreover, on-the-spot examination of @gministrative documents covering all the planned
operations revealed a widespread failureto follow the rules applicable to public contracts.
either out of ignorance (representing total public financing of ECU 4.1 million) or
negligence or deliberate intent (representing over ECU 14 million in operations
financed). These findings led the Commission to carry out a systematic comparison of
the administrative and judicial procedures in progress with the aim of deciding, once the

37 Undet Council Regulation (ECC) No 4253/88 (Article 24)

58 Sec 1995 Report.
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final report on.the implementaticn of #id programme had been recelved, what legal and
financial steps to take in the light of th&'additional costs incurred.

3.4.3. Fisheries policy

By decisions of 13 July 1992 and 5 July 1993, the Commission granted Community aid
of ECU 5.9 million to three projects under which a French fishing-vessel owner, together
with partners based in a non-member country with which the Community enjoys good
relations, was to set up companies (joint venturess?) with a view to supplying primarily
the Community market. These decisions were foliowed, on the creation of these joint
ventures in 1993 and 1994, by the payment of an advance corresponding to 80% of the
Community aid (i.e. almost ECU 4.8 million), granted in addition to national aid which
had already been paid in full (almost ECU 1.2 million). The request for payment of the
balance (20%), made on the basis of an activity report, triggered an inspection into the
use made of the grants already received. This inspection, carried out on the shipowner’s
premises, revealed that three of the five fishing vessels, which were intended to operate
outside Community waters over several years (their catches being sold on the
Community market), had been sold in 1996, in one case before the vessel had even left
the French port. This discovery will lead to the necessary recovery measures. In
December 1996 a preliminary procedure for the recovery of ECU 2.6 million was
initiated by the Commission against a company owning two vessels.

35 Fraud in the area of direct expenditure

3.5.1. Research
. Hydroelectricity in Ireland/Forged supporting documents

An initial contract for a programme of research into hydroelectricity was concluded
between the Commission and an Irish company in May 1991. Two further contracts
followed. The sums involved amounted to ECU 9.2 million, of which the Community
contribution was ECU 3.9 million. On-the-spot checks carried out by the Commission in
May and June 1996 at the company’s registered offices in Dublin and at the offices of a
sub-contractor in Sweden revealed that the company had artificially inflated its
applications for funding, using forged supporting documents.

The evidence was damning. The company had no expertise or even experience in the
field of scientific research. Its initial application was based on the record of another
company. It had not complied with national legislation and the accounts which it
presented contained irregularities, all of which led the Commission to refer the case to
the Irish police.

. Renewable cnergy project in Germany/Misappropriation of aid

in 1995 the Commission launched enquiries into the JOULE I and II / APAS-RENA
research programmes.5? One of the investigations, carried out in Germany, revealed that a

59 Council Regulation (EEC) No 4028/86 on Community measures 1o tmprove and adapl structurcs in the fishenes and
aquaculture sector (OF L 376, 31.12 86), Articic 21, and Commission Reguiation (ECC) No 1955/88 laying down rules for the
application of the above Regulation as regards joint ventures in the fisheries sector (OJ L 171, 04 07 1988)

60 See 1995 Report,p  (point 5.12)
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‘German company had been involved in a number of research contracts and, in this
capacity, had received substantial sums from the Commission. It had then gone bankrupt
and been unable to honour its contractual obligations.

The following irregularities were discovered: false declarations of expenses, infiated by
salary bills and payments for outside services that were never performed; payments
received from the Commission on the basis of false statements of costs; payments
received in the form of advances but used to pay off debts that were unrelated to the
research; advances received in the capacity of coordinator but not passed on to the other
contractors. The competent judicial authorities in Germany have since brought criminal
charges against the company’s directors for violating the terms of the bankruptcy and
misappropriating subsidies. Orders have been issued for the recovery of the payments
made to the company (approximately ECU 2.1 million). The full amount may never be
recovered, given the insufficient assets available, but.the criminal proceedings currently
under way should result in partial recovery from the defendant’s personal estate.

3.5.2. Extemnal relations
. Humanitarian operations in former Yugoslavia

An audit was carried out on a French non-governmental organization which had been
awarded seven humanitarian aid contracts in former Yugoslavia worth a total of
ECU 1.2 million. Out of these seven contracts three arise in the 1993 budgetary eercise
and four in the 1994 exercise.

The auditors found that financial records and supporting documents were completely
lacking and that funds had been misappropriated by the treasurer: Steps to recover the
money were taken immediately. An approach to the French judicial authorities revealed
the existence of a preliminary investigation based on information received, which voiced
doubts about the management of the NGO and the honesty of its treasurer. UCLAF’s
investigations, in conjunction with the French police, resulted in the audit and
management files being handed to the criminal prosecution authorities in June 1996.

. Decentralized cooperation Programmes®! in the Mediterranean (1992-1995)

Checks carried out by the Court of Auditors revealed irregularities in the management of
the decentralized cooperation in the Mediterranean programmes as a whole. The main
irregularities involving the networks were the absence of accounts and/or supporting
documents. The Court also found that the Commission had delegated the management
and ‘administration of the programmes to an outside body without issuing an invitation to
tender. The Court’s investigations of this body revealed a conflict of interests: two of the
four members of its board of directors were also directors of the technical assistance
offices commissioned to monitor the programmes, These offices prepared the dossiers for
the Commission-chaired committec responsible for the preselection of proposals, and
thus directly influenced the award of the technical assistance contracts. Two technical
assistance offices had been awarded contracts under this procedure to carry out projects
involving sums of ECU 270 000 and 405 000 respectively, without any open competition
or selection procedure.

61 p to help establish networks between Med partners in the areas financed

33




Owl‘hebmlsoftheprellmhnrywofﬂzCMofAudum,rhe(‘ ission immediately blocked (in
October 1995) the decentralized coopemonpmgnnummda‘\mymth:Maddm It took,
moreover, the following measures: settlement of all the contracts concerned with the different technical -
assistance offices, conduct of three audits by the Financial controller (DG XX), issue of orders for
recovery recommended in the Financial Controller’s reports, conduct of investigations by UCLAF,
opening of a general financial audit of the networks, redefirution of the 74 system in the future

(Compmussion decisions dating from July 1996 and January 1997)

Cameroon is receiving large amounts of financial aid for its structural adjustment
programme, In connection with this, bank accounts have been opened with the national
office of the Bank of Central African States and a number of commercial banks. These
accounts operate on the principle of joint management, which means that operations must
be authorized by two signatures - that of the head of the Commission delegation and that
of the Minister of State for Economics and Finance (the national authorizing officer for
the EDF) or his authorized proxy (the Director-General of the Caisse Autonome
d’ Amortissement).

Transfer orders bearing forged signatures were issued for a total of ECU 4.16 million.
Eight arrests were made by the Cameroon police. Thanks to the vigilance of the banks
and swift action by the officials of the Commission delegation, financial loss was

" prevented by, blocking the payments. A team led by the Commission carried out on-the-

spot investigations which led to the introduction of measures aimed at making the
procedures more secure.

4. PARTNERSHIP WITH THE MEMBER STATES

In the implementation of its policy on combating financial crime the Commission has
developed contacts with the national authorities and departments specializing in
combating business and financial crime. This new type of privileged relationship has also
inspired some of the Member States 1o take major initiatives for the specific protection of
the Community’s financial interests. The Commission is keen to highlight the most
significant and exemplary of these initiatives, as they are the practical illustration of the
integrated, comprehensive approach to the phenomena of fraud and financial crime to the
detriment of the European taxpayer.

Training schemes are now being run with all the national departments responsible for
combating fraud (investigators, magistrates, prosecution services and judges).

Dialogue with the Member States is not limited to this type of action. It is regular. either
through bilateral meetings with the competent authorities, or in the iustitutional
framework which the advisory committee for coordination of fraud prevention
(COCOLAF) represents as well as, for questions more particularly concerned with
indirect taxes (VAT), the anti-fraud sub-committee (SCAF), whose activities were
relaunched at the Commission’s initiative.

The Anti-fraud Sub-Committee (SCAF) which is jointly chaired by UCLAF and DG XXI
was reorganized in May 1996 with the aim of broadening its activities. Its main task is to
collate, examine and evaluate the experience of Member States with regard to recent
trends in tax avoidance or evasion and to propose countermeasures. It also examines
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frauds which may be of interest at Community level and promotes more effective
cooperation between national services in fransnational fraud cases.62

4.1 Organlzatlon of the Member States for the protectlou of the Community’s
financial interests

France has set up a Community fraud coordination body called ICLAF. This is a
high-level body that is to coordinate action by all national authoritics responsible for
administrative checks on Community funds. It represents for the Commission a
privileged counterpart. The customs and criminal investigation police are reorganizing to
better meet the political constraint of penalizing major financial crime more heavily. The
Central Directorate of the Judicial Police has set up a “Community fraud” squad
comprising officials specialised in combating financial crime which will deal with
Community fraud networks and will centralize national information touching on the
judicial treatment of these cases.®s The Directorate-General of Customs and Indirect
Taxes, for its part, has proposed the establishment of a body of “judicial customs
officers”. This plan, which is particularly aimed at Community fraud, is in line with the
avenues to be explored contained in‘the comparative analysis carried out by the
Commission on measures taken by Member States for implementation of EC Article
209¢4.

‘Ireland has also announced the establishment of a specialist bureau.6® This will be an
operational unit staffed from the police, customs and the revenue authorities.

In Italy, apart from establishing a special Community fraud unit, the Guardia di Finanza
has pursued and intensified its cooperation with the Commission for the protection of the
Community's financial interests. A Technical Protocol of Agreement was signed in Rome
on 4 October 1996 between the General Command of the Guardia di Finanza and
UCLAF to give the first formal expression to the very close operational cooperation
alread¥ existing between the two bodies.

In Germauy, the Minister for Justice officially informed the judicial authorities of the
Linder in a letter dated 21 June 1996 of the possibility of cooperating with the
Commission in the framework of EC Article 209A.

Other Member States are also considering establishing or reinforcing their capacity to
combat fraud and large -scale organized financial crime, which also affect Community
interests.

42  Training

Numerous gcncﬂ training schemes have already been set up to raise the national
authorities’ awa&ess of their responsibilities for preventing and punishing fraud against

62 The major poinl'in SCAF’s current programme 1s conducting research with the aim of creating a typology of VAT fraud 500

cases will be analyzed in 1997,
63 The creation of this operational squad shows clearly the need to and exch of information with
UCLAF, upstream from actual judicial action

64 e footnote no 22, page |1,

65 Criminal Assets Burcau (CAB)
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the Community budget. General basic schemes have been run in all the Member States.
Lately the Commis$ion has been focusing more on targeted schemes for specialist
departments managing and checking Community funds that transit through national
authorities and for judicial authorities (judges, prosecutors, criminal investigation police),
Wwhose cooperation is vital for the success of anti-fraud activities in the field 66

To enhance its training support capacity, the Commission has endeavoured to make use
of the possibilities for giving financial support to Member States applying for it, on the
basis of a programme for the improvement of naticnal anti-fraud staff’s expertise,

In 1996 the Member States, with the Commission, organiz-d the following events, 67
mostly lasting two days: 68 :

COUNTRY AUDIENCE TOPICS

IRELAND Customs inzpectors Agricultural fraud
Customs inspectors Cigarette smuggling
Inspectors/administrators Cohesion Fund irregularities

PORTUGAL Prosccutors and judges European Social Fund i Lariti
Tax inspectorate Fraud against the Community budget
Inspectors/administrators Cohesion Fund irregulanties

AUSTRIA Customs, police and p ion service  Introduction to problems of C ity

fraud

GREECE Inspectors/administrators Cohesion Fund irregularities

UNITED KINGDOM Customs inspectors Fiscal fraud

FRANCE Customs inspectors Transit fraud
Criminal investigation police Financial cnme

POLAND Prosecutors, judges, police, customs Cor ‘umity fraud and cooperation
inspectors

GERMANY Police inspectors C ity fraud and

SWEDEN - Inspectors/administrators Structural Fund iregulanties

5. IMPROVING THE PROTECTION OF THE COMMUNITY’S FINANCIAL
INTERESTS IN EACH SECTOR

This chaptet is devoted to significant developments in sectoral rules which have had a
positive impact on the fight against fraud, and to the development of fraud prevention in
other sectors, such as VAT, transit procedures and preferential arrangements.

With respect to amendments to Community legislation, the main developments have
“ been the strengthening of Regulation (EEC, Euratom) No 1552/89 on own resources and,
in agriculture, the “black list” Regulation. The measures pertaining to customs transit

66 The Commission’s programme has given prionty to departments in the new and applicant Member States

67 Events organized in Brussels are not Included in the tzbl¢

68 1n the field of customs and indircct taxation the Commission aiso orgamzed a number of briefing seminars on preferential
origin rules in b ies (Cambodia, Laos and others) cligible for Community tanff preferences, i particular
those qualifying for generalized preferences (GSP)

i
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systems that have beer adopted come unddr the reform plan announced in 1995.9° These
provisions arqpan of a series of measures outlined in, the, Commission’s work
programme on fraud prevention.

5.1 Own resources

e On 8 July 1996 the Council adopted Regulation (Euratom, EC) No 1355/967 of
8 July 1996 amending Regulation (EEC, Euratom) No 1552/89 implementing
Decision 88/376/EEC, Euratom on the system of the Communities' own resources. One
of the amendments made is to improve the arrangements whereby the Member States
report to the Commission cases of fraud and irregularities involving own resources.”! The
Regulation specifies precisely what information should be communicated to the
Commission and also stipulates that this information should be updated regularly. More
detailed, standard information will therefore facilitate financial monitoring of cases of
fraud and irregularities Ly the Commission, as in the case of the regulations that currently
apply to expenditure.”? The Commission has to use this information to compile an annual
report for Parliament and the Council, containing information on cases of fraud and
irregularities and on the control measures employed by the authorities in the Member
States.

e In 1996 the Commission stepped up its coordination of measures taken by Member
States with respect to VAT. The “SCENT taxation™ system of exchanging information
has been improved”? and UCLAF has supported several transnational operational
measures in the sphere of fraud prevention. From the legal angle, however, Member States
have different interpretations of whether such measures could be carried out systematically.
It has also been proved that there are grey areas at the Community level, where commercial
transactions are made up of transnational components, meaning that national
administrations do not have enough legal or judicial remedies at their disposal. Experience

- of inspections and controls carried out in the fields of both VAT and traditional own

resources (for which the Community has administrative competence) has shown that it
would be appropriate to introduce consistent central coordination in future. A lot still
remains to be done in an area that constitutes a majot source of revenue for the Member
States and also provides almost half of the European Union’s annual budget revenue: ECU
45 Billion paid by the national treasuries to the Community budget caﬁyear.

5.2 Agriculture

As the Commission announced in its work programme, it adopted Commission
Regulation (EC) No 745/9674 laying down detailed rules for the application of Council

69 Commission communication of 29 March 1995 on fraud i the transit procedure, solutions forgseen and perspechives for the

future, COM(95) 108 final
70 01L175, 1371996
71 See the 1995 report (Chapter 2, Section 1) and the 1994 report (Chapter 1, Section 1)

72 Council Regulation (EEC) No 59591 (EAGGF Gi Section), C: fon R §EC) No 1681/94 (Structural
Funds) and Commission Regulation (EC) No 1831/94 (Cohesion Fund)

1

73 System for exchanging information on indircct taxation via the SCENT network, see Chapter 55,!: p 42

74 OIL 102, 25.4,1996.
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Regulation (EC) No 1469/957% on meaSures to be taken , with regard to certain
beneficiaries of operations financed by the Guarantee Section of the EAGGF (the “black
list”). This is the first time that Community law has made provision for a list of dishonest
operators to be used by the competent national authorities, to help them take the
necessary preventive measures. Application of this Regulation is still at an early stage,
The Member States have appointed an authority to receive information and send it on to
the Commission (SCENT network). The Commission will centralize this information and
make ‘sure that it is passed on to the other national authorities with due respect for data
protection requirements. It is essential that high-quality information be exchanged
quickly, since the operators in question can move from one Member State to another as
soon as they find out that administrative proceedings are being initiated.

53 Transit procedures and customs initiatives
5.3.1 Transit procedures’
5.3.1.1 Follow-up to the Commission communication of 29 March 1995

With the growth in trade and the removal of internal borders there was a need to adapt
procedures governing the movement of goods within the Community to this new reality.
The difficulties stem from the fact that the integrated single market dynamic exists
side-by-side with national controls which are seen as the main safeguard. Fraud involving
transit procedures, which in fact affects more than just Community interests, has
flourished in these conditions.

Further to its communication of 29 March 1995, which highlighted. the development of
fraud in the transit system, the Commission adopted on 3 April 1996 a communication on
the emergency measures taken and those still to be taken and put in place a transit task
force.” On 9 October 1996 it presented a communication on the future of transit
systems?8 which contains an in-depth analysis of the overall system and its context as
well as an evaluation of each of the proposals aimed at improving or reforming it. On

-this basis, six months of consultation were carried out with the various parties involved

(national authorities including non-member countries involved in the common transit
procedures;”™ professional associations representing cconomic operators): these
consultations will culminate in the “Euro-transit 1997” conference in Brussels in
February 1997. Information from the Member States, which are in charge of overseeing
the system and which alone have the information concerning its management, shows that
Community transit p‘xﬁdurcs and common transit procedures involve around 18 million
operations per year, with a total tax volume of ECU 450 billion, in a system that is almost
exclusively paper bas‘f:& and manual. Sensitive goods that are subject to national excise

75 051 145,29 6 1995.

76 Seethe 1994 repart (Chapter 1, Section 5) and lh.c 1995 report (Chapter 2, Section 3)

n” SEC(96) 290 final “Commussion action to counter transit fraud”,

78 COM(96) 477 final To coordinate the work of the interdepartmental working party, the Directorate-General for Customs and
Indirect Taxation has sct up & special task force whose mandate is to study all movement of goods procedures, such as customs

transit, in order to draw up seme proposais for giovai reform

79 The common transit procedure extends the Com@unity transit procedure to members of the Luropean Free Trade Area
(EFTAY): Iceland, Norway, Switzerland and Liechtedstein
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duties, such as cigarettes, alcohol and other sensitive agricultural products, remain the
preferred target of tax evaders. The challenge is always the same: to ensure that the goods
have arrived at their declared destination and that all the customs and tax provisions have
been complied with. At least ECU 200 million is estimated to be lost to the Community
budget due to transit fraud each year, while the amounts of national taxes lost to fraud are
even greater.30

The measures announced in the Commission communication in 1995 were developed as
follows in 1996:

. adoption of Commission Regulation (EC) No 482/96%' which allows for binding itineraries to be laid
down, any change of an office of destination to be proh d and criteria to be laid down for access to the
comprehensive guarantee, a temporary prohibition of the use of the comprehensive guarantee for certain
goods and the specific obligations concerning the carriage of sensitive goods,

. adoption of Council Regulation (EC) No 2153/9682 fixing the level of the comprehensive guarantee at
100%, except in specified cases.®?

Computerization of the transit procedures® continues to mobilize the Commission. the
EU Member States, EFTA members and the Visegrad countries, common transit
partners.$5

The ‘computerized system is set to come into operation in 1998. It is important to
remember that only effective provision of both human resources (teams in charge of
national projects) and financial resources will allow the system 1o be developed within
the planned timescale. The computerization process has been divided into three phases.
The first, running until the end of the March 1997, involves the definition of the system’s
technical and functional specifications. The second (December 1996-June 1998) entails
the construction of the system itself (specifications, software, computer systems and
connections). It will be introduced in a limited number of offices in parallel with the

* ¥current paper'system for between four and six months. The third and final phase (from

June 1998 onwards) will concentrate on extending the network and the infrastructure 10

.- all customs offices authorized for transit procedures.®¢

30 e European Parliament puts the annual Joss of VAT receipts at around ECU 700 million

31 01.70,20.3 1996 This Regulation amends C Regulation (EEC) No 245493 (0 1. 253, 11 10 1993) L mg down
provisions for the i

pl of the C: 'y Customs Code

82 01L289,1211.199%

83 The entry into force of the prohibition of the usc of the preh 3 for cig: and 2icobol transperted by road
in 1996 Jed to a shift in the method of transport uscd for these products towards air and sca transport. This was due to the fact
that the prohibition of the use of the 15 not pulsory 1f the goods arc transporied by sea or by aur

34 See the 1995 report

85 poland, Hungary, Slovakia and the Czech Republic

86 The changeover will be carmied out in “pilot™ countries first of all then extended o all other countrics
kY




5.3.1.2 The European Pagliament’s temporary committee of iquiry

The Commission 'cooperated closely and on an active basis with the European
Parliament’s temporarv committee of inquiry in 1996,5 with participation taking the
shape of several oral presentations and written contributions. The committee of inquiry’s
final rerort will be published during the second quarter of 1997.3¢

The committee of inquiry heard national customs officers explain some aspects and
mechanisms of detected cases of fraud involving the application of transit procedures

" (common transit procedure, Community transit procedure, TIR).

Apart from the fact that the critical problems involved in applying these procedures are
jeopardizing the credibility of both the single market and the customs administrations, the
European Parliament has demonstrated through these hearings that there is a need to
establish a common law enforcement area,®® particularly in serious fraud cases involving
organized criminal networks. According to Parliament, although legal cooperation may
well exist in theory there is hardly any evidence of it in practice because structures in the
Member States differ so widely. A major obstacle is the lack of standards of evidence,
which prevents Member States from accepting evidence gathered in other EU members.
The European Parliament’s work has revealed the major differences between the
administrative and legal systems in force in the Member States. These differences are
exploited by the cunning of criminals, who manage to develop increasingly sophisticated
sysiems of fraud through dummy companies and have all the tools of the counterfeiting
trade at its disposal (forged declarations, false documents and stamps, etc.).

The Commissicon is continuing its own analyses and will produce a final report in May
1997 consisting of a communication on reform of transit procedures and an action plan
containing the necessary measures to respond to the identified shortcomings. This report
takes into account the recommendations of Parliament’s temporary committee of inquiry.

5.3.2 The Customs 2000 programme

On 19 December 1996 éarliamcnl and the Council adopted an action programme for
customs in the Community (Customs 2000),” which develops and amplifies the pilot
scheme started in 1994.9% The objective of this programme, which refers specifically to
the fight against fraud in Article 8, is. by enhancing openness in customs action and
cooperation between the Member States™ customs administrations. to improve the overall
effectiveness of customs action and the uniformity of controls at the external Community
borders. At present the way in which controls are carried out and regulations applied
may differ from one customs office 1o another in the Community for the entry of

37 Commstiee of inqunry set up on the basis of a decision on 13 12 1995 See Chapter 3, Section 1 of the 1995 annual report “The
fight against fraud™.
22 pisues of partscular interest 10 the commitiee of inquiny include the extension of the common transit procedures 10 the \ isegrad

countries (from 1 July 1996), collection of customs duties, incfuding the difficult question of the financial resporsibility
incwrred by operators who have stood surety, and measures to be taken in the case of transit by sca

59 SeeChapter 113.p 8
Pecision No 21047/EC; OF L 33,42 1997

91 See the 1995 teport.




identical goods brought by the same method of transport. Moreover, infringements are .
not subject to equivalenit penalties in all Member States. The Customs 2000 programme
is designed to harmonize all that, including the working and control methods of Union
customs officers. "

5.3.3 Preferential arrangements

The Commission has tightened up the rules on administrative cooperation between
beneficiary countries under the generalized system of preferences (GSP), an autonomous
Community arrangement, and the Community as the preference donor.”2 The new
provisions, which came into force on i january 1997, clarify the arrangements for
Community participation in enquiries conducted by the competent authorities in
beneficiary countries with a view to obtaining information about the real origin of
products exported under cover of GSP certificates of origin. On a practical level, the
Commission has set up a computerized system for the transmission to Member States’
customs administrations of the stamps used to authenticate certificates of origin. By
ensuring that information moves more swiftly and that specimens of stamps are easier to
identify, this computerized system is a major factor in enhancing the effectiveness of the
control of certificates of origin and movement certificates. Finally, as has already been
done for transit, the Commission has undertaken to prepare a communication to
Parliament and the Council on the disturbing situation as regards the application of
preferential arrangements.

5.4  Direct expenditure

An interdepartmental working party was set up by the Commission at the start of 1996 to
clarify the problems connected with Community financial participation in research and
technological development (RTD) action with a view to the preparation of the fifth
framework programme, which is to run from 1999.93 Being designed to tighten the
Community’s financial rules, this initiative is fully consistent with the Commission’s
anti-fraud strategy. The working party’s aim is, to find solutions to the problems
connected with costs, audit and penalties applicable in the event of irregularities in the
field of RTD. In the new framework programme it is planned to propose that the
Community financial contribution to research and technological development activities
be granted on the basis of a set of rules which refer to the Community rules.
Administrative penalties could therefore be applied in the event of irregularities. The
legul instrument must not only lay down the procedures for executing recovery orders
and the powers of control over beneficiarics and third parties, but also determine the -
Community sanctions to be applied in the event of irregularities. RTD, an area which
involves a large volume of budgetary resources, would thus have a level of protection
equivalent to that which exists for indirect expenditure administered by Member States.
At the same time it must serve as an cxample for the establishment of the same type of
protection standard for other areas of direct spending.

92 Commission Regutation (EEC) No 1297 of 18 December 1996 (OJ 1.9, 13 1 1997) ding C Regut o
No 2454/93, in particular Articles 93, 932 and 94

Y3 The working party has produced an intenim repont, the final report being expected some time 1n 1997 It will be submutied for
Commission approval and will be incorporated in the proposai for the fifth framework programme

41



5.5  Mutual adminjstrative and techinical assistance .
5.5.1 At Communlty level

The proposal for a Council regulation on mutual assistance in the areas of customs and
agriculture, which the Commission tabled in 1992, was still pending before the Council
and Parliament at the end of 1996.5 One of the benefits of this regulation will be to
provide a legal basis for the establishment of a CIS database to contain the information
exchanged by Member States through the SCENT network.%

5.5.2 Between the Community and non-member countries

In its relations-with certain non-member countries (GSP, ACP, partner countries under
textiles agreements, the Community provides technical assistance with the aim of helping
the competent authorities in these countries to apply the provisions of the agreements and
the trade arrangements.9” The Community must also tighten up the application of these
arrangements when goods enter the Community.

Since 1991 the Commission has also been organizing specific technical assistance and
training missions under the PHARE and TACIS programmes, mainly through
Eurodouane (a consortium of the fifteen Union Member States and the EFTA countries).
These actions cover all customs activities, including certain measures within the field of
the fight against fraud.%®

Agreements with clauses on mutual administrative assistance in the customs field have
been or are being concluded- with fifty or so non-member countries. These ciauses
provide a basis for obtaining information and documentary evidence about suspect
transactions. This is information which is not available in the Community and which is
essential for proving that fraud has been committed. The information can also be about
persons responsible for organizing commercial transactions which have subsequently
given rise to irregularities in the Community. A number of agreements came into force
in 1996, customs cooperation and mutual assistance agreements were initialled!® and
agreements containing a protoco! on mutual administrative assistance were signed.!0!

94 See the 1994 report (Chapter 1, Sectlon 4) and the (995 report (Chapter 2, Section 1)

95 As the institutions were unable 1o come o 8 consensus on the fegal basis, the Council launched the procedure for
implementing the regulation, which was finally adopted on 13 March 1997 (Counci! Regulation (EC) No 515797, OJ 1. 82,
223.1997) .

% System for a Customs Enfc Network, puterized CIS (Customs Information System) module

97 The C ission has also supplicd technical aid to the Chinese authoritics responsible for the application of the bilateral
textiles ing the classification of the products d (which d ines the apphication of q ve
restrictions)

9% Detection and customs control equipment (1n particular for the control of precursors) has also been supphied to the PHARL,
countries in order to increase the possibilities of applying their own customs regulations  Sce the 1995 report)

99 Customs Union with Turkey, Interith agreements with Isracl, Ukraine, Russia and Moldova (although the Istter has not
feted the fc 1ith ired for applying provisions on mutual assistance)

P

100 Woh Soutn Korea and the United Sttes

101 with Asmenia, Azerbaijan, Belarus, Georgia, Kyrgyzstan, Morocco, Uzbekistan, Slovenia and the Facrocs
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" ' “The Council adopted directives -for the negotiation of agreements on mutual .

" administrative assistance, or containing a protocol on the subject, with a number of
countries.!® Sieps will have to be taken in 1997 to strengthen cooperation, with specific
reference to the protection of financial interests, with certain non-member countries, in
particular with a view to enlargement.

6. NEW HORIZONTAL LEGISLATION TO PROTECT THE FINANCIAL
INTERESTS

Following its general strategy and the progress made on the legislative front in 1995,!0
the Commission continued work on the protection of the Community's financial interests
by fleshing out its concept of operational partnership with the Member States. The
Council Regulation of 11 November conceming on-the-spot checks and inspections
carried out by the Commission!% meets this objective.

With the dynamic process launched by the Regulation on the protection of the
Community's financial interests!®s the legislator continued the extension of the system of
administrative penalties in agriculture.’% This gives practical expression to the
possibility of ordering penalties for the protection of the Community's financial interests
in conformity with the orientations of the general regulation.

The Convention signed on 26 July 1996 under Title VI of the Treaty on European Union
started the movement towards harmonization of national legal instruments for the
criminal-law protection of the Community's financial interests. Work done in 1996, and
in particular the signing of the Protocol governing corruption of officials, took matters a
stage further, But the Council did not manage to adopt a further Protocol. Even so, the
Dublin European Council in December asserted its determination to fight against
international organized crime, with a view specifically to boosting action to protect the
Community's financial interests. It confirmed the importance of the Convention and its
Protocols and urged the Member States to complete the ratification procedures as soon as
possible.

6.1  The Regulation concerning on-the-spot checks

The Madrid European Council expressly called for the adoption of the Regulation
concerning on-the-spot checks and inspections carried out by the Commission in order to

102 Suitzertand, Atbania snd Algeriz In addition o these countries, negotiations for the conclusinn of an sgreement containing
such provisions are continuing with South Afnca. Canada, Egypt. Jordan and Lebanon  The negotiaions with Mexico are
suspended for the time being and those with Japan and Hong Kong have resumed  Raufi dures arc still in prog

for the agreement signed in 1995 with Morocco and Tumisia The agreements signed with the Mcrcosw countries (Argentina,
Reuril, Paragusy snd Umg\uy) and Chile have sls0 W be completed  Finally, the Commission has requested a mandate to
a Euro-M type ags with Syna

103 Sec 1995 Report, Chapter 1.
104 part of the sdditional general provisions provided for by Article 10 of Council Regulation (LC) No 298895
105 Councit Regulation (BC) No 298895 (OF L 312,23 12 1999)

106 Notsbly Commisslon Regulation (EC) No 887/96 laying down implementing rulcs for the sysiem of consumption aud for oltve
ol (OS L 119, 16 5.1996)
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protect the European Communities’ financial interests!®? by the end of June. The Ecofin
'Council reached a consensus in June, and Parliament approved the proposal on
24 October following a fresh request from the Council.!%® The Regulation represents
valuable progress in the fight against fraud and improves the resources available to the
Commission for preventing and combating large-scale financial crime.

6.1.1 The scope of the Regulation

The Regulation is intended to be applied in all the areas of activity of the European
Communities. It provides the Commission with a new autonomous legal base for
conducting specific anti-fraud investigations through direct inquiries at operators. The
provisions amplify the existing rules, as revised by the sectoral regulations, for the
organization of the traditional checks on the application of Community law.

The framework within which the Commission is empowered to operate has been clearly
defined, and the Member States’ fundamental responsibilities in the matter remain intact.
Checks and inspections conducted on the spot under this Regulation are directed towards
the very precise objective of detecting fraud and irregularities in all areas of Community
activity.!% It follows from the subsidiarity principle that the Commission can conduct
checks and inspections only where it is the best placed to provide something extra. That
is when there is a serious, complex, sophisticated transnational irregularity or in special
cases where, as the Madrid European Council put it, it is necessary to secure a ‘level of
protection’ of the Community’s financial interests that is ‘equivalent’ throughout the
Community.

6.1.2 Carrying out checks and inspections

On-the-spot checks and inspections are to be carried out by the Commission, ‘where
there are reasons to think that irregularities may have been committed’,!' in order to
obtain the evidence needed for proceedings. To underpin the partnership concept and
secure all requisite assistance, also in urgent cases, there is express provision for the
Commission to notify the relevant Member States in advance and for national authorities
to be involved in the Commission’s checks and inspections. Efficient work is not
possible without the sound close cooperation called for by Article 209a of the EC Treaty.
The Regulation determines the status of the Commission’s agents empowered to conduct
checks and inspections. And provision is made for technical assistance from specialist
firms.

In addition to economic operators receiving money from the Community budget or
owing money to it (expenditurc and revenue sides), on-the-spot checks and inspections
may also be carried out on other operators (suppliers, carriers, insurers, etc.) so that no
material information resources are ncglected.!’! This all makes evidence casier to

107 Council Regulstion (EC) No 2185/96 (OJ L 292, 15 11.1996)

108 pariiament’s opinions are recorded in OJ C 166 (10 6 1996) and C 347 (18 11 1996)
109 Except VAT and arcas without impact on the Union budget The C ission's Initial proposal ded to VAT
10 Articte 5.

H1 gy y and dats-p ion rules apply 10 infc lon gathered by the C




compile. The Commission’s agents are entitled to have access to all information and .
documentation, to take samples and to enter business premises, in the same way as
national inspectors. If nced be they may seck assistance from the authorities of the
Member State.

6.1.3 The follow-up

The Commission is required to inform the Member States of the results of its on the spot
checks and inspections. A fundamental innovation is that the reports of the
Commission's inspectors are to be admissible as evidence in administrative or judicial
proceedings in the relevant Member State.

They will have the same value as reports made by national inspectors. The results of the
work done by the Commission inspectors will thus help to secure the recovery of
amounts due and facilitate proceedings for the imposition of penalties that are ‘effective,
proportionate and dissuasive’.!12

6.2  Activities under Title VI of the Union Treaty

At the end of 1995 there was a commitment to amplify the Convention on the protection
of the Community's financial interests. Two Protocols were up for discussion. One
concerned corruption of or by national or. Community officials actually or potentially
damaging the Community’s financial interests. The second was for specific rules on
judicial cooperation and the conduct of negotiations in the event of muitinational or
transnational fraud. The Madrid European Council in December 1995 asked that work on
the two Protocols be completed.

6.2.1 First Protocol - corruption of officials

The corruption activities of organized crime are sometimes exercised in the event of

. fraud against the financial interests of the Communities. They are generally transnational

and may involve national or Community officials. The first Protocol to the Convention,
relating to corruption to the detriment of the Communities’ financial interests, was signed
by the Ministers of Justice, at the initiative of the Spanish Council Presidency, in close
cooperation with the Commission, on 27 September.!13 It extends to offences committed
by Members of the Commission, Parliament, the Court of Justice and the Court of
Auditors in the exercise of their functions, for in each Member State they are to be treated
in the same way as Government Ministers, clected members of the parliamentary
chambers, members of the highest courts and members of the Court of Auditors.

Corruption may, of course also be committed outside the context of fraud against the
Community Budget. Accordingly the Italian Presidency, pursuing the initiative launched
by the Spanish Presidency, sought to extend the text to all acts of corruption. Agreement
still bas to be reached on a text that would combat corruption comprehensively and not
just in the context of protection of the Community's financial interests.

112 Cage 60/28 [1990) ECR 2965 (judgment gven on 2t September 1989)
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. On 29 November, incidentally, a Protoco! was signed at the Council meeting (Justice)
determining the role of the Court of Justice in the protection of the Community's
financial interests and the Customs Information System.!'4 The Member States can
provide in their domestic law, in such form as they may choose, for references to the
Court for preliminary rulings interpreting the Convention. The question of the Court’s
jurisdiction is the sole outstanding question on the corruption Protocol.

6.2.2  The Protocol on the criminal-law protection of financial interests

The Commission presented the Council with a proposal for a second Protocol to the:
Convention on 19 January.!!$ It incorporates certain components that were left out of the
Convention itself to facilitate agreement within the time allowed by the European
Council. The aim of the Commission’s initial- proposal was to tack) . difficulties
encountered in everyday practice, particularly such questions as the criminal liability of
bodies corporate, laundering the fruits of fraud against the Community budget, mutual
recognition of evidence, judicial cooperation and centralization of prosecutions.!!é The
Commission considered it essential to cover these questions in order to fully protect the
Community’s financial interests.

This Protocol would usefully amplify the Convention and. in conjunction with the checks
and inspections Regulation, would set up a coherent general framework in which the
results of administrative investigations were coupled with the provisions governing
prosecutions.

Tlie discussions on these matters have not been easy. The Commission has had to waive
‘o its original ambitions for the Protocol. But a number of its components - liability of
bodies corporate, laundering and Commission assistance in investigations carried out by
national judicial authorities in the areas of the fight against fraud, laundering and
corruption - have been ‘agreed on, and the Council should be able to conclude during the
*"Dutch Presidency in 1997. The points withdrawn from the original proposal are still
before the Council, and the Commission believes they should appear in a further Protocol
to satisfy the request by the Madrid European Council that work to complete the
Convention be continued, particularly to establish instruments for judicial cooperation for
the protection of the Community's financial interests.

»

14 rorcis purposes, the Court Is given jurisdiction to give preliminary rulings on the interpretation of the Cons ention on the use
of data-processing tystems in customs matiers Another Protocol, following the same model as the financial interests protocol,
on the interpretation of the Europol Convention by the Court of Justice by way of preliminary rulings was sigacd on 23 7 1996
(01 C2%9,9.10.1996)
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Inquiries carried out by the Commission with -
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Table 5

GLOBAL IMPACT of IRREGULARITIES
communicated / detected in 1996 - in relation to
the COMMUNITY BUDGET for 1996

Irregularities communicated by Member States 320 Million ECU| 2,36%

Irregularities detected by the Commission services
In cooperation with Member States 467 Million ECU| 3,44%

Global impact of irregularities| 787 Million ECU | 5,80%

Irregularities communicated by Member States 64 Million ECU| 0,26%

Irregularities detected by the Commission services
in cooperation with Member States 88 Million ECU| 0,36%

i

Global impact of irregularities| 152 Million ECU | 0,62%

Irregularities communlcated by Member States 204 Million ECU| 0,48%

Irregularities detected by the Commission services *
in cooperation with Member States 142 Million ECU| 0,33%

Global impact of irregularities| 345 Million ECU | 0,80%

‘. Qaneral remerk : the Iregularitles detocted / communicated In 1996 often relate to previous budgetary year

Jo
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TABLE 6

EAGGF - GUARANTEE
[RREGULARITIES COMMUNICATED IN 1996

';; : Reguiation (££¢) 59591 |, NUMBER of CASES. .., AMOUNTS inECU;,

i ; < NOTIFIED | cLoseD |- OPEN" |~ NOTIFIED, \/ .| RECOVI BERE(

BELGIUM 2z 0| 12| 2439278 20.803 2418476

DANMARK 40 2 8 553,498 516.270 37.228

3 GERMANY 479 218 261 25.504.762 4.247.835 21.256.927
GREECE 196 176 20 1.361.106 56.403 1.304.703
SPAIN 122 NI R TY 16.487.337 203.633 16.283.704

@ FRANCE 76 21 55 5.096.471 340.798 4.755.673
IRELAND 30 23 7 7.383.760 6.579.153 804.607 -
ITALY 476 102 374 123.503.793 1.548.069 121.955.724 ~
NETHERLANDS 128 69 59 10.130.519 1.103.747 9.026.772
AUSTRIA 14 14 0 0 0 1}
PORTUGAL 53 6 47 7.045.267 106.328 6.938.939 -
FINLAND 5 5 0 106.969 106.969 0
SWEDEN 58 57 1 21.390 12.506 8.884
UNITED KINGDOM 245 135 1.561.884 2 52 -
TOTAL | ~1.944 | 879 :

N.B. Luxemburg communicated that no irregularity > 4.000 ECU has been datected.
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EEC:
EC:

SEM 2000:

UCLAF:

oJ:
TIR:
COCOLAF:
SCAF:
SCENT:
CIS:
EWS:
VAT:
GSP:
ESF:
ERDF:
CSF:
EDF:
CAP:

EAGGF:

PRG:
RTD:
PHARE;

TACIS:

ECSC:
NGO:

GLOSSARY

European Economic Community

European Community (nsme used since eatry Into force of the Treaty on Euvropean
Union)

Sound and Efficient Management - Commission programme for improving the
management of Community finances by the year 2000

Unit for the Coordination of Fraud Prevention (Directorate within the Commission's
Secretarint-General)

Official Journal of the European Communities (OJ L: L series, OJ C: C series)
Transport International Routier

French acronym for Advisory commitee for the coordination of fraud prevention
French acronym for Anti-fraud Sub Committee

System for a Customs Enforcement Network

Customs Information System

Early Waming System

Value Added Tax

Generalized System of Preferences

European Social Fund

European Regional Development Fund

Community Support Framework

European Development Fund

Common Agricultural Policy

European Agricultural Guidance and Guarantee Fund (Guarantee Section: EAGGF -
Guarantee, Guidance Section: EAGGF - Guidance)

Personal Representatives Group (under SEM 2000 programme)
Rescarch and technological development
Programme of Community aid for cenfral and eastern European countries

Programme of technical assistance to the Independent States of the former Soviet Union
and Mongolia

European Coal and Steel Community

Non-governmental organization




