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R EGI STE RE D C H ARITY  1 0790 79

EXECUTIVE SUMMARY

1 .  Fair  Tr ia ls  Abroad has  a  par t icular  concern  in  the
implementa t ion  o f  law and new measures  p roposed for  the  European
legal  space  tha t  might  have adverse  resul ts  for  European c i t izens
fac ing t r i a ls  in  a  fore ign country.   We re ly on  our  exper ience  of
moni tor ing hundreds  of  cases  and the  f indings  of  research  p rojec ts
2 .  Our bas ic  approach i s  to  subjec t  a l l  such measures  to  a  c iv i l
l iber t ies  audi t .  We examine  whether  the  measure  i s  l ike ly to
increase  the  numbers  of  c i t izens  fac ing cr iminal  t r i a l  in  a  fore ign
country and whether  the i r  fundamenta l  r ights  wi l l  be  adequate ly
protec ted  once  the  measure  comes  in to  ef fec t .
3 .  The quant i f ica t ion  of  l ike ly cases  i s  considered in  the  Green
Paper  and we deduce  tha t  a  cons iderable  number  of  defendants  wi l l
f ind  themselves  appear ing in  fore ign nat ional  cour t s  as  a
consequence  in  the  absence  of  any evaluat ion  of  the i r  safeguards .
4. The Commiss ion has  recognised  e l sewhere  tha t  such c i t izens
face  specia l  d i f f i cul t ies  but  conversely, the Green Paper dismisses the
particular difficulties faced by foreigners.
5 .  The discuss ion of  fundamenta l  r ights  in  the  Green Paper  i s
unexcept ional  but  superf i c ia l  and ignores  prac t ica l  problems.  Work
being under taken  e lsewhere  in  the  Commiss ion  on these  problems  is
not  taken in to  account .
6 .  The ques t ion  of  double  jeopardy has  been ra ised  as  a  speci f ic
problem re la t ing  to  the  funct ion  of  the  European  Publ ic  Prosecutor :
th is  i ssue  has  a lso  been exhaust ive ly examined  by the  Commiss ion
for  the  proposed European Arres t  Warrant .

Conclusion
7 .  I t  i s  a larming  to  note  the  d is regard  for  c iv i l  l iber t ies  and
fundamenta l  f reedoms  displayed throughout  the  Green Paper .   We
therefore  ca l l  for  a l l  in i t ia t ives  proposing refo rm or  revis ions
re la t ing  to  cr iminal  jus t ice  in  the  European  legal  space  to  have  a
speci f ic  c iv i l  l iber t ies  audi t .   This  should  be  mandatory,  and the
views o f  the  appropr ia te  sec t ion  o f  DG Jus t ice  and Home Affa i rs
sought  and incorpora ted .
8 .  Protec t ion  for  the  c i t i zen  should  be  bui l t  in to  the  procedures
fol lowed by the  Publ ic  Prosecutor  a t  the  ear l ies t  poss ib le  s tage;  i t
should  be  borne  in  mind tha t  the  unfor tunate  v ic t im can  spend
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months  in  cus tody before  the  i ssue  of  suff ic ient  evidence  to
commit  to  t r ia l  can  be  judic ia l ly  decided.

The Off ice  of  European Publ ic  Prosecutor
A l l  r e f e r e n c e s  a n d  Q u o t a t i o n s  f r o m  t h e  G r e e n  P a p e r  a r e  i n  I t a l i c s .  M o s t  F T A  p a p e r s
c i t e d  a r e  t o  b e  f o u n d  o n  t h e  W e b  S i t e  Fa i r t r i a l s a b r o a d . o r g

In t roduct ion
Fair  Tr ia ls  Abroad is  a  unique  organiza t ion  concerned wi th  the
r ights  o f  EU ci t i zens  to  due  process  in  the  adminis t ra t ion  of  jus t ice
abroad.  Our  miss ion def ines  due  p rocess  in  accordance  wi th
in ternat ional  law and,  in  par t icular ,  the  European  Convent ion  on
Human Rights .   Our  par t icular  concern  i s  in  the  implementat ion  of
current  law and  the  changes  o f  domest i c  or  in ternat ional  law or
pract ice  tha t  might  have  adverse  resul ts  fo r  European c i t izens
fac ing t r i a ls  in  a  fore ign  country.   This  paper  i s  wr i t ten  wi th  th is
concern  in  mind.

We re ly on  our  exper ience  of  moni tor ing  hundreds  of  cases  o f
European  c i t izens  who have complained of  problems  in  having
access  to  jus t ice  wi th  due  process  by vi r tue  of  the i r  be ing
“fore ign” .   Fur ther ,  the  f indings  o f  two research  p rojec ts  funded by
the  European Commiss ion inform our  work .

I t  therefore  fo l lows tha t  our  de l ibera t ions  o f  these  proposals  fo l low
the  same cr i te r ia  as  our  ref lec t ions  on  the  p r inc ip le  of  mutual
recogni t ion1 and other  cent ra l i sed  developments  ar is ing  wi th in  the
European  legal  space .

Our  bas ic  approach i s  to  subjec t  a l l  such proposed measures  to  a
c iv i l  l iber t ies  audi t .  Our  f i rs t  concern  i s  whether  the  measure  i s
l ike ly to  increase  the  numbers  o f  c i t izens  fac ing cr iminal  t r ia l  in  a
fo re ign country,  s ince  adequate  safeguards  are  not  yet  in  p lace .
Secondly,  and wi th  regard  to  those  af fec ted  by the  measure ,  an
examinat ion  of  whether  the  indiv idual ’s  fundamenta l  r ights  wi l l  be
adequate ly protec ted  when  i t  i s  l ike ly to  come in to  ef fec t .

                                          
1 “ M u t u a l  R e c o g n i t i o n  o f  F i n a l  D e c i s i o n s  i n  C r i m i n a l  M a t t e r s  R e s p o n s e  t o  t h e  C o m m u n i c a t i o n
f r o m  t h e  C o m m i s s i o n  t o  t h e  C o u n c i l  a n d  t h e  P a r l i a m e n t  2 6 / 7 / 0 0  R e f :  C o m / 2 0 0 0 / 4 9 5  f i n a l ;  F T A
S e p t . 2 0 0
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Thus  we  a im to  answer  one  of  the  ques t ions  posed by the
Commiss ion:  Do you feel that fundamental individual rights are adequately protected
throughout the proposed procedure for the European Public Prosecutor?  In particular, is the
double jeopardy principle properly secured?

Background
The his tor ica l  o r ig ins  of  the  Green  Paper  are  refer red  to  a t  length
wi th in  i t 2.  Reference  i s  made to  the  de ta i led  s tudies  made under  the
Genera l  Framework o f  Corpus  Jur i s  and the  subsequent  ongoing
debate3.  In  par t icular ,  re ference  i s  made to  the  UK House  of  Lords
enquiry4 to  which  FTA gave deta i led  wri t ten  and o ra l  evidence .5 We
do not  propose  to  re i tera te  what  was  s ta ted  in  our  evidence  a t  tha t
t ime .  Fur ther ,  a  ser ies  o f  papers  publ ished s ince  the  Tampere
summi t  of  1999,  and in  par t icular ,  the  p rogramme for  cr iminal
jus t ice  of  the  Laeken summit  in  December  2001,  and our  overview
of  current  developments6 a lso  deal  wi th  the  genera l  problems
affec t ing  fundamenta l  r ights  in  the  European Legal  Space  and
proposed solu t ions .

1 . Numbers  of  c i t izens  fac ing t r ia l  in  a  fore ign  ju r isdic t ion
The quant i f ica t ion  of  l ike ly cases  i s  considered in  the  Green  Paper
based  on 1999 f igures . 7

T h e  pro po r t i on  o f  a l l  t h e  ca s es  o f  i r r e gu l ar i t y  d e t e c t ed  b y  th e  C om mi ss i on
a n d  t h e  M e mb er  S t a t e s  wh i c h  e n ta i l  c r i mi na l  p ro c e ed in gs  -  i . e .  w h er e  t h er e
i s  i n t e n t  -  w as  e s t i m a t ed  b y  t he  C om mi s s io n  a n d  th e  M e mb e r  S ta t e s  i n  1 99 9
a t  a r ou nd  2 0 % o f  k now n  c as e s

Number  of  cases :
Reports  f rom Member  S ta tes 1 .235 OLAF inves t igat ions 252
Total  1487  Therefore ,  an  es t imate  of  cases ,  per  annum involving
prosecut ion  (as  a t  1999)  i s  of  the  order  o f  300 .

Likely Number  o f  Fore ign Defendants:

                                          
2 1 . 1  T h e  o r i g i n s  o f  t h e  C o m m m i s i o n ' s  p r o p o s a l  t o  e s t a b l i s h  a  E u r o p e a n  P r o s e c u t o r .
3 1 . 2 . 2  t h e  q u e s t i o n  o f  a  E u r o p e a n  p u b l i c  p r o s e c u t o r :  a n  o n g o i n g  d e b a t e .
4 P r o s e c u t i n g  f r a u d  o n  t h e  c o m m u n i t i e s  f i n a n c e s - T h e  C o r p u s  J u r i s  8 . 5 . 1 9 9 9
5P r o s e c u t i n g  C o m m u n i t y  F r a u d  E v i d e n c e  t o  t h e  h o u s e  o f  l o r d s  E u r o p e a n  C o m m i t t e e  e n q u i r y  o n
p r o p o s a l s  f o r  a  c o r p u s  j u r i s .  F T A  J a n u a r y  1 9 9 8
6A  p r o g r a m m e  f o r  C r i m i n a l  J u s t i c e :  L a e k e n  S u m m i t , D e c e m b e r  2 0 0 1 ;  C i v i l  L i b e r t i e s  A u d i t  –
F T A ,  F e b r u a r y  2 0 0 2
7 ( S e e  1 . 2 . 1 )  F r a u d  a g a i n s t  t h e  C o m m u n i t y ’ s  f i n a n c i a l  i n t e r e s t s :  a  p h e n o m e n o n  t h a t  n e e d s  t o
b e  r e p r e s s e d
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Note  the  comment  f rom the  Green  Paper :  F raud  a f f ec t i ng  th e
C om m uni t y ' s  f i na nc ia l  i n t er e s t s  p r i ma r i l y  co n ce rn s  ma jo r  c as es  i n vo l v i ng
t h e  c r i min a l  c ou r t s  o f  s e ve ra l  M e mb er  S ta t e s .  Th e y  a r e  co m pl e x  an d
d i s t i n c t l y  t ra ns na t i ona l  i n  na tu r e 8.  This  a rgues  for  a  l ike ly outcome of
numerous  fore ign defendants  appear ing in  the  nat ional  cour t  of
choice  fo r  the  Prosecut ion ,  and as  a  consequence ,  tha t  when the
proposed sys tem is  funct ional ,  a  cons iderable  number  o f  defendants
wi l l  f ind  themselves  appear ing in  fore ign  nat ional  cour ts .

The Commiss ion has  recognised  e l sewhere  tha t  such c i t izens  face
specia l  d i f f icul t ies  “ From the time of his arrest, a person against whom an arrest warrant
is issued is entitled to the services of a lawyer and, if necessary, an interpreter. This is an important
guarantee for the protection of individual rights. It is justified by the fact that, being arrested in a
probably unfamiliar legal and linguistic context for transfer to another Member State, the person
must have legal advice from the beginning of the procedure.”9

Conversely, the Green Paper dismisses concerns of particular difficulties faced by
foreigners when it states “The matter of geographic remoteness is not so important if it is borne
in mind that the accused has himself been operating in several Member States and therefore
accepting the risk”10(sic).  This approach is of concern as it denies the possibility that
fundamental rights which normally exist may not do so by virtue of being foreign e.g.
availability of bail; having an understanding of the charges made etc., in spite of
language difficulties.  We also note that the wording used in this instance appears to
assume the guilt of the accused by virtue of the assumption that he has already
weighed up the risks.

2 . The  protect ion of  fundamental  r ights
The discuss ion of  fundamenta l  r ights  in  the  Green Paper  i s  d iv ided
into  a  pre l iminary poin t  and more  de ta i led  examinat ion .

The  pre l iminary poin t :
I t  i s  c l ea r  t h a t  t h e  Eur op ea n  P ub l i c  Pr os ecu tor  mu s t  ac t  w i th  f u l l  r esp ec t
f o r  f un da m en t a l  r i g h t s  a s  s e c ur e d  by  A r t i c l e  6  o f  t h e  U n i o n  Tr e a t y ,  t he
C ha r t er  o f  Fu nd am e n t a l  R i gh t s  o f  t he  Eur op e an  Uni on  a nd  t h e  Eu ro pe an
C on v en t i on  fo r  th e  Pr o t e c t io n  o f  H um a n  R ig h t s  an d  Fu nd a me n t a l
F r e ed o ms . 11

The pre l iminary point  i s  unexcept ional ,  but  begs  the  ques t ion:  a re
the  fundamenta l  r ights ,  as  se t  out ,  adequate  in  the  a l te red

                                          
8 i b i d
9 C o u n c i l  F r a m e w o r k  D e c i s i o n  o n  t h e  E u r o p e a n  A r r e s t  W a r r a n t  C O M  ( 2 0 0 1 )  5 2 2
10 ( S e e  8 . 1 . 4 )  C o m m i t t a l  f o r  t r i a l
11 ( S e e  6 . 2 . 1 . )  F u n d a m e n t a l  r i g h t s
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ci rcumstances  envisaged by the  crea t ion  of  a  European Publ ic
Prosecutor?

The deta i led  examinat ion:
Wi t h o u t  c la im in g  t o  b e  e x ha us t i ve ,  i t  i s  wo r t h  s t r e s s i ng  t h e  i mp or ta n ce  o f
c e r t a i n  g en er a l  p r i nc ip l e s  a t  t h e  p r ep a ra to r y  s ta g e .  A t  t h i s  s t a g e ,  t he
E u ro pe an  Pu b l i c  P ros e c u t or  wo u ld  co n du c t  t h e  in v e s t i ga t i ons  n e e de d  to
a s c er t a i n  t h e  t r u th ,  ga th e r in g  a l l  e v id e n c e  t ha t  w i l l  h e l p  t o  p r ep ar e  th e
c a s e .  In v es t i g a t i on s  m us t  b e  co nd uc t ed  w i t h  a l l  d u e  d es pa t c h  to  a s s e mbl e  a l l
e v i de n c e  f o r  a nd  a ga in s t  t h e  s us pe c t .

T h e  pe r f or ma n c e  b y  t h e  Eu ro p ea n  Pu b l i c  P ro se c u t or  o f  a c t s  ad v e rs e l y
a f f e c t i ng  t h e  a cc us e d  w ou ld  t he n  b e  su b j e c t  t o  t h e  pr i n c ip l e  o f  t h e
p r es um pt io n  o f  i n n oc en c e  a nd  t he  p r i n c ip l e  o f  ad v er sa r i a l  p r o c e ed i ng s .  F or
t h e  Gr e e n  Pa p er  t h e  l a t t e r  p r i nc ip l e  m ea ns  t h a t  t h e  p ar t i e s  a nd  th e i r
l aw y er s  ar e  e n t i t l e d  t o  ha v e  a c c es s  t o  t h e  E uro p ea n  Pu b l i c  Pro s e cu t or ' s
f i l e .  A s  f a r  a s  t h e  a c cu s ed  i s  co n c er ne d ,  i t  a l s o  m ea ns  t ha t  d e f e n c e  r ig h t s
m u s t  b e  r es pe c t ed ,  an d  par t i cu la r l y  th e  r i gh t  t o  m ak e  h i s  v i ews  kn own  o n
t h e  f a c t s  co n c er n in g  h i m .  T h e  Eu ro pe a n  Pu b l i c  P ros e c u t or  sh ou ld  a l so  b e
s ub j ec t  t o  t h e  p r i n c i p l e  o f  e qu i t y  a n d  t o  c om pl ia nc e  w i t h  t he  l aw  as  r e gar ds
t h e  f a c t  t h a t  h i s  co nc lus io ns  m us t  b e  b ased  so l e l y  on  t h e  va l id  ev id en ce
b e fo re  h i m.  12

Again  the  pr incip les  under lying the  performance o f  the  off i ce  are
unexcept ional  but  the  devi l  i s  in  the  deta i l .

“Al l  due  despatch”  should  not  only res t  on  Art .6  bu t  a lso  Art .5  (3)
which inc ludes  the  r ight  to  be  re leased pending t r i a l .   I t  i s  of
concern  tha t  problems  regarding l egal  representa t ion ,  provis ional
l iber ty and in terpre ta t ion  have  not  rece ived  speci f ic  ment ion  in  th is
sec t ion  of  the  paper .  Rel iance  on the  European  Convent ion on
Human Rights  i s  not  enough.   For  example ,  the  Convent ion  makes
no reference  to  t rans la t ion  of  documents  requir ing  the  s ignature  o f
the  accused,  or  wi tness(es) .

Work being  under taken e lsewhere  in  the  Commiss ion  i s  explor ing
many of  these  gaps ,13 yet  the i r  consul ta t ion  paper  s ta tes  tha t
“ M e m b er  s t a t es  w i l l  h av e  b ud g e ta r y  c o ns t r a i n t s  a nd  o b j e c t i v e s  mu s t
t h er e f or e  r e mai n  r e a l i s t i c” .  In  a l l  in i t ia t ives ,  such as  the  one  under
examinat ion  in  th is  Green  Paper ,  there  must  be  a  thorough

                                          
12 ( S e e  6 . 2 . 1 . 1 )  D e f e n c e  r i g h t s  a n d  p r o t e c t i o n  o f  t h e  a c c u s e d
13 S e e  P r o c e d u r a l  s a f e g u a r d s  f o r  s u s p e c t s  a n d  d e f e n d a n t s  i n  c r i m i n a l  p r o c e e d i n g s  J H A
c o n s u l t a t i o n  p a p e r ,  J a n  2 0 0 2
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evaluat ion  of  safeguards  to  fundamenta l  r ights ,  wi th  the  same
r igorous  thought  and budgetary suppor t  g iven to  th is  as  to  law
enforcement  in i t i a t ives .

Double  Jeopardy
The ques t ion  of  double  jeopardy has  been ra ised  wi th in  the  Green
Paper  as  a  speci f ic  problem re la t ing  to  the  funct ion  of  the  European
Publ ic  Prosecutor .

This  problem has  a l ready been exhaust ive ly examined in  the  work
done by the  Commiss ion on  the  European Arres t  Warrant .  

We are  par t icular ly concerned by the  poss ib i l i ty  of  an  unacceptable
increase  in  the  number  of  people  he ld  in  pr ison whi ls t  an  argument
on appl icabi l i ty  i s  ra ised ,  par t icular ly i f  th is  i s  to  be  resolved long
af ter  a r res t .   I t  i s  poss ib le  tha t  th i s  may be resolved  wi th  the
procedures  drawn up for  the  European ar res t  warran t .

The pr incip le  o f  double  jeopardy,  pace  the  outcomes of  Case
C187/01 now pending before  the  European Cour t  of  Jus t ice ,  should
never  be  appl ied  in  such  a  way tha t  the  indiv idual  i s  impr isoned for
whatever  per iod of  t ime  before  the  evidence  agains t  h im is  fu l ly
gathered.

Conclusion

General
Whi ls t  we  would  re i te ra te  tha t  FTA’s  par t icular  concern  i s  wi th
changes  to  l aw or  prac t ice  wi th in  the  European Union tha t  might
have adverse  resul ts  for  EU ci t izens  fac ing t r ia ls  in  countr ies  which
are  not  the i r  own,  i t  causes  us  some a larm to  note  the  cont inuing
disregard  for  c iv i l  l iber t ies  and  fundamenta l  f reedoms  displayed
throughout  the  Green  Paper  by v i r tue  of  a  b l ind  fa i th  in ,  and
acceptance  of ,  the  pr inc ip le  o f  mutual  recogni t ion .

I t  i s  s t a ted  on  numerous  occas ions  tha t  mutual  recognit ion  i s
poss ib le  because  of  a  common core  of  legal  pr inc ip les  and a  t rus t  in
a l l  na t ional  l egal  sys tems .14  This  i s  matched by a  to ta l  re l iance  on
the  Convent ion  (ECHR),  which  may be inadequate  to  the  t ask  of

                                          
14 ( S e e  e . g .  p p 5 6  o r  6 2 )
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responding to  the  new environment  crea ted  by current  in i t ia t ives
in  the  European  l egal  space .   To  date  there  has  been  no evaluat ion
to  t es t  these  assumpt ions .   Fur ther ,  i t  i s  sugges ted  e lsewhere  by the
Commiss ion  tha t  i t  i s  not  const ruct ive  “ t o  e xa mi n e  w ha t  p r o v i s io n
c u rr e n t l y  e x i s t s  w i t h  a  v i ew  t o  po i n t in g  ou t  t h e  l a cu na e  in  M em b er  S t a t e s ’
c u rr e n t  p r a c t i c e s .” 15  I t  i s  our  v iew tha t  i t  i s  hugely r i sky to  embark
on refo rm i f  there  i s  no  unders tanding of  the  current  s i tua t ion  and
any p roblems  inherent  in  i t .   I f  cu rrent  Member  Sta tes  are  to  work
close ly together  i t  cannot  but  be  p roduct ive  to  know how and  where
pr incip les  and appl ica t ion  d i f fer ,  not  leas t  in  v iew of  imminent
enlargement .   Never the less ,  FTA welcomes  the  v i ta l  in i t ia t ive  taken
by Jus t ice  & Home Affa i rs ,  as  i t  i s  the  f i r s t  a t tempt  made to  assess
how bes t  to  safeguard  the  r ights  o f  the  indiv idual .

We therefore  ca l l  for  a l l  ini t iat ives  proposing reform or
revis ions  re lat ing to  cr iminal  jus t ice  in the  European legal  space
to  have a  speci f ic  c iv i l  l ibert ies  audit .   This  should be
mandatory,  and the  v iews of  the  appropriate  sect ion of  DG
Just ice  and Home Affairs  sought  and incorporated.

Specif ic

We note :
• the  l ike l ihood of  an  unacceptable  increase  in  the  number  of

defendants  who wi l l  have to  re ly on  untes ted ,  unevaluated
safeguards ;

• fundamenta l  r ights  have  been  g iven l i t t le  thought  in  te rms  of
the i r  protec t ion  in  a  new,  ef f i c ient - l aw-enforcement  European
legal  space .

• protec t ion  for  the  c i t izen  should  be  bui l t  in to  the  p rocedures  of
the  Publ ic  Prosecutor  a t  the  ear l ies t  poss ib le  s tage;  i t  should  be
borne  in  mind  tha t  the  unfor tunate  v ic t im may spend months  in
cus tody before  the  i ssue  of  suff i c ient  evidence  to  commit  to  t r ia l
can  be  judic ia l ly  decided.

                                          
15 P r o c e d u r a l  s a f e g u a r d s  f o r  s u s p e c t s  a n d  d e f e n d a n t s  i n  c r i m i n a l  p r o c e e d i n g s  J H A  c o n s u l t a t i o n
p a p e r ,  J a n  2 0 0 2
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Further reflections(September 2002)
The crea t ion  of  the  of f ice  of  European publ ic  prosecutor  is  as  has
been  discussed dependent  upon the  progress  of  the  communi ty
mechanism for  protec t ion  of  the  c i t izens  fundamenta l  r ights16 At
present  i t  i s  unders tood tha t  progress  in  p rac t ica l  te rms is  be ing
blocked  by cer ta in  Nat ional  governments  refus ing to  take s teps  to
implement  the i r  obl iga t ions  under  ar t ic le  6  of  the  ECHR by the
provis ion  of  legal  a id  and/or  an  ef fec t ive  in terpre ta t ion  and
trans la t ion  service  for  those  defendants  tha t  requi re  them.
Fair  Trials  Abroad Sept  2002

www.fa i r t r ia lsabroad.org

                                          
16 O p .  c i t  P r o c e d u r a l  s a f e g u a r d s  f o r  s u s p e c t s  a n d  d e f e n d a n t s  i n  c r i m i n a l  p r o c e e d i n g s  J H A
c o n s u l t a t i o n  p a p e r ,  J a n  2 0 0 2
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