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Guest Editorial

Dear Readers,

When the Union prepares itself to negotiate and adopt new
strategic guidelines on the basis of Art. 68 TFEU, probably
already in June 2014, it could be useful to consider what the
Union should do for the development of its criminal policy
(provided it could be said the Union has one). Looking back
on the development of the EU criminal law since the entry into
force of the Treaty of Amsterdam on 1 May 1999, some useful
conclusions can be drawn.

Firstly, the EU criminal law is a very recent phenomenon in the
development of EU law in general. It was only with the Treaty of
Amsterdam that the Union equipped itself with the legal instru-
ments to begin a process of approximation and more substantial
cooperation. According to the Treaty, Decisions and Framework
Decisions were binding, although they could not have direct ef-
fect. It still took several years for the Court of Justice to explain
what the legal effects of Framework Decisions were (indirect ef-
fect according to the Pupino doctrine).

Secondly, in the ten and a half years that the Amsterdam Trea-
ty has been in force, the output of the Council was impressive.
Some 35 Framework Decisions and a few Directives were
negotiated and adopted, about 20 Decisions were taken, and
close to ten international agreements were made on the basis
of Art. 24/38 TEU (Amsterdam). Most of these instruments
were concluded on the basis of unanimity between 15 and later
25/27 Member States.

Thirdly, the quality of some of the instruments adopted could
sometimes be questioned — with exceptions, and exceptions to
the exceptions, and yet again further exceptions. A typical ex-
ample is the European Evidence Warrant, which is one of the
prime examples of poor legislation during this time.

Fourthly, the Union could have been ashamed of itself for the
lack of democratic legitimacy in adopting instruments without
the actual involvement of elected parliamentarians. This was not
the fault of the Union though, but the fault of the many Member
States that did not involve national parliaments in the adoption
process. The cursory way in which the European Parliament was
treated could, however, be attributed to the Union institutions.

Fifthly, another problem in this
period was the lack of implemen-
tation of Decisions and Framework
Decisions already taken. Pacta sunt
servanda did not seem to apply to
the Ministries of Justice. One can
observe that the five-year transition
period of the Lisbon Treaty is now
bearing its fruits and that a number
of Member States are implement-
ing, in particular, the many mutual
recognition instruments negotiated
during this period. There is, how-

ever, a fully logical explanation
to the lack of implementation: in
many Ministries, the responsibil-

Hans G. Nilsson

ity for implementing legislation lies with the same persons/
units that negotiated the instruments in question. This means
that when an instrument has been negotiated, the negotiators
then move on to a new negotiation instead of concentrating on
the implementation process. It is a well-known fact that many
Ministries of Justice are lacking resources.

Ultimately, a discrepancy can be observed between the pro-
grammes that were adopted, the political discourse of our
leaders, and the reality of the negotiations — the challenge was
(and still is) the usual protection of national law and the belief
that one’s own legislation was/is the most perfect one. Moreover,
the enlargement of the Union meant that the necessary mutual
trust between legislators and negotiators, rightly or wrongly so,
suffered a serious dent that may still take years to repair. These
conclusions and how to develop criminal policy in the future
is the topic of a longer contribution in this edition of eucrim.

Hans G. Nilsson, jur dr h.c.”
Head of Division Fundamental Rights and Criminal Justice,
General Secretariat of the Council of the EU

*The opinions expressed are those of the author and not necessarily those of the
institution at which he is employed or those of any of the Member States of the EU.
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European Union*

Reported by Dr. Els De Busser (EDB), and Cornelia Riehle (CR)

Foundations

Schengen

Fourth Bi-Annual Report on Functioning
of Schengen Area

On 28 November 2013, the fourth re-
port on the functioning of the Schengen
area was published covering the period
from 1 May until 31 October 2013. These
bi-annual reports are written by the Com-
mission and submitted to the Council and
the EP. They typically include a situation-
al picture, the application of the Schen-
gen acquis, and flanking measures.

The report addresses the increase in
the number of people from Kosovo and
Syria detected for irregular border cross-
ing as well as the Council’s reaction to
the boat accident near Lampedusa in the
summer of 2013. It also focuses on the
weaknesses in the Schengen evaluation
mechanism and the first months of the
SIS II being operational. (EDB)
»eucrim ID=1401001

* If not stated otherwise, the news reported in the
following sections cover the period October 2013—
March 2014.
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Enlargement of the EU

Progress for Albania, Montenegro,
Serbia, Kosovo, and Iceland

On 5 December 2013, the EP Com-
mittee for Foreign Affairs called upon
the Council to grant Albania the status
of candidate country as soon as possi-
ble. Thanks to the good progress made
in several areas (see eucrim 3/2013, p.
112) Albania is deemed ready to take
this step.

Following a meeting of the so-called
High Level Dialogue on the Key Priori-
ties on 6 March 2014, the Commissioner
for Enlargement and Neighbourhood
Policy, Stefan Fiile, underlined the com-
mitment on the part of both the Commis-
sion and the Albanian government but
also mentioned areas in which further
progress is needed, e.g., the fight against
corruption and organised crime as well
as judicial reform. Commissioner Fiile
also stated that the current increasingly
confrontational political climate may
put at risk Albania’s achievements, as
the Member States will look closely at
how the government and opposition in-
teract and whether they achieve results.
Subject to endorsement by the European

Council, a decision on granting Albania
candidate status could be taken as early
as June 2014.

With regard to Montenegro, the Com-
missioner for Enlargement and Neigh-
bourhood Policy Stefan Fiile stated that
the Intergovernmental Conference in
December 2013 marked a milestone in
the accession negotiations, namely the
opening of chapter 23 on judiciary and
fundamental rights and chapter 24 on
justice, freedom and security. This state-
ment was made during a plenary session
of the EP on 5 February 2014.

Other countries that were focused on
in this session included the Former Yu-
goslav Republic of Macedonia as well
as Bosnia and Herzegovina. With regard
to the latter, Commissioner Fiile stressed
that constitutional changes and an elec-
toral law to implement the Sejdi¢-Finci
ruling of the ECtHR (see eucrim 3/2013,
p- 76) would constitute necessary steps
towards the entry into force of a Stabili-
sation and Association Agreement. The
European Commission welcomes the
inter-party agreement on electoral re-
form in the Former Yugoslav Republic
of Macedonia and will continue to sup-
port the country in addressing challeng-
es through regular dialogue and targeted
financial cooperation. The country’s re-
lations with neighbouring countries re-
main a concern.

After the General Affairs Council
adopted the negotiating framework for
Serbia’s accession negotiations on 17
December 2013, the first EU-Serbia Ac-
cession Conference took place on 21
January 2014. This marks the actual start
of the accession negotiations.

During a meeting in Brussels on
16 January 2014, representatives from


http://www.mpicc.de/eucrim/news.php?id=1401001

Kosovo presented an overview of the
progress made regarding the rule of law
in 2013. Kosovo is to prepare a compre-
hensive rule of law strategy and action
plan by the end of April 2014. (EDB)

Institutions

Council

Greek Presidency’s Programme

in Justice and Home Affairs

From 1 January until 30 June 2014
Greece holds the Presidency of the
Council of the EU. In the field of jus-
tice and home affairs, the Hellenic
presidency aims to make significant
progress in the reform of the data pro-
tection legal framework (see eucrim
4/2013, p. 121).

Also, in the area of criminal law, the
presidency wishes to further develop
initiatives taken under the previous
presidencies. These include the propos-
al for a regulation on the establishment
of the European Public Prosecutor’s
Office and the proposal for a regulation
on the reform of Eurojust. With regard
to the proposed Directive on the fight
against fraud to the Union’s financial
interests by means of criminal law (see
eucrim 2/2013, pp. 42-43), the presi-
dency aims to reach a final agreement
and, possibly, adoption of the Direc-
tive. The presidency will also continue
the discussions concerning the acces-
sion of the EU to the ECHR.

In the field of home affairs, one of
the priorities is to continue promoting
awareness of and international cooper-
ation towards combating illegal immi-
gration. Burden sharing and solidarity
are key topics in this context. The Hel-
lenic presidency also intends to make
progress on the proposed regulation
concerning the European Union Agency
for Law Enforcement Cooperation and
Training (Europol), with the purpose of

achieving a conclusion to discussions at
the working party level. (EDB)

OLAF

New Working Arrangements between
OLAF and Supervisory Committee

On 14 January 2014, OLAF Director-
General, Giovanni Kessler, and the
Chairman of the OLAF Supervisory
Committee, Johan Denolf, signed new
working arrangements for the coopera-
tion between OLAF and its supervisory
committee. The arrangements entered
into force immediately.

The text of the arrangements de-
scribes the practical working relations
between both parties following the entry
into force of the new OLAF Regulation
on 1 October 2013 (see eucrim 3/2013,
p. 77). OLAF should provide the super-
visory committee with general informa-
tion regarding its investigative activities.
The text also includes a methodology
for providing the supervisory committee
with more extensive information while
at the same time respecting confidential-
ity and data protection regulations. Fur-
thermore, the arrangements provide both
parties with a timeframe within which
this information should be provided.

The text of the working arrangements
has been sent to the European Commis-
sion, the EP, the Council, and the EDPS.
(EDB)

“Eagle Hunt” Cigarette Seizure

in the Mediterranean

On 4 December 2013, the “Eagle Hunt”
operation resulted in the successful sei-
zure of 348,000 packs of contraband
cigarettes that were being smuggled into
Spain by sea. OLAF delivered opera-
tional support and key information to the
Spanish Customs Administration. The
authorities of several other third coun-
tries were involved in the cooperation as
well. A criminal organisation aimed to
evade European duties by fraudulently

smuggling cigarettes into the European
market. The Spanish authorities initial-
ly estimated the seized cigarettes to be
worth €1.4 million. (EDB)

Europol

690 Internet Domain Names Seized

On 2 December 2013, a joint opera-
tion between Europol, the U.S. Immi-
gration and Customs Enforcement’s
(ICE) Homeland Security Investigations
(HSI), and ten law enforcement agencies
from eight countries led to the seizure of
690 domain names. They were behind
the illegal sale of counterfeit merchan-
dise online to unsuspecting consumers.
The seized domain names are now in the
custody of the governments involved in
these operations. (CR)

Cooperation Agreement

with Serbia Signed

On 16 January 2014, Europol and Ser-
bia signed a new operational coopera-
tion agreement to fight organised crime,
especially priority crime areas affecting
Serbia and the EU such as illegal migra-
tion, drug trafficking, money laundering,
and cybercrime. The agreement allows
for the exchange of strategic and opera-
tional information, including personal
data on known and suspected criminals.
(CR)

Operation Against Counterfeit

Cancer Drugs

In January 2014, together with the
United States’ Food and Drug Admin-
istration (FDA), Europol conducted a
joint operation against the smuggling of
counterfeit cancer treatment prescription
drugs from Turkey and other countries
into the United States. For the initial in-
vestigation, Europol hosted preparatory
operational meetings with the FDA at
its headquarters in The Hague. Further-
more, Europol supported the arrests with
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its counterfeit product experts and mo-
bile office.

FBI Visit

On 27 January 2014, a high-level del-
egation from the Federal Bureau of
Investigation (FBI) visited Europol’s
headquarters in The Hague to get a gen-
eral overview of Europol and its crime
fighting capabilities and to identify
opportunities to work together more
closely. (CR)

Operation Opson Seizes Fake Food

and Drink

Throughout December 2013 and Janu-
ary 2014, Europol and Interpol — to-
gether with police, customs, national
food regulatory bodies and partners
from the private sector, and supported
by the European Commission’s Directo-
rate General for Health and Consumers
— conducted Operation Opson III. The
operation targeted the organised crimi-
nal networks behind the illicit trade in
counterfeit and unregulated food and
drink. In Operation Opson III, more

Common abbreviations

than 1200 tonnes of fake or substandard
food (such as olive oil, vinegar, biscuits,
chocolate bars, spices and condiments,
cereals, dairy products, and honey) and
nearly 430.000 litres of counterfeit drink
(for instance fake champagne and whis-
key) were seized across 33 countries in
the Americas, Asia, and Europe. The op-
eration also let to the arrests of 96 per-
sons. (CR)

Deputy Director Operations Appointed
On 11 February 2014, the General Affairs
Council of the EU appointed Mr. W.M.
van Gemert as Deputy Director Opera-
tions at Europol. Europol’s Operations
Department includes the European Cy-
bercrime Centre at Europol (EC3) and is
additionally responsible for supporting
the EU Member States in fighting serious
organised crime and terrorism.

Before joining Europol, Mr. van Ge-
mert was Director of Cyber Security at
the Dutch National Intelligence Service
and — inter alia — responsible for the
Dutch National Cyber Security Centre
(NCSC). (CR)

CEPOL European Police College

CFT Combatting the Financing of Terrorism

CJEU Court of Justice of the European Union

COREPER Committee of Permanent Representatives

ECJ European Court of Justice (one of the 3 courts of the CJEU)
ECtHR European Court of Human Rights

EDPS European Data Protection Supervisor

EIO European Investigation Order

(M)EP (Members of the) European Parliament

EPPO European Public Prosecutor Office

GRECO Group of States against Corruption

GRETA Group of Experts on Action against Trafficking in Human Beings
JIT Joint Investigation Team

JHA Justice and Home Affairs

JSB Joint Supervisory Body

LIBE Committee
(A)ML

Committee on Civil Liberties, Justice and Home Affairs
Anti-Money Laundering
Committee of Experts on the Evaluation of Anti-Money Laundering

MONEYVAL

Measures and the Financing of Terrorism
SIS Schengen Information System
TFEU
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Treaty on the Functioning of the European Union

Threat Assessment on Police
Ransomware Published

On 4 February 2014, the European Cy-
bercrime Centre (EC3) at Europol pub-
lished its first Threat Assessment on Po-
lice Ransomware.

Police ransomware is a type of online
fraud used to extort money by means of
malicious software or malware. Through
this malware, the functionality of vic-
tims’ computers is disabled, displaying
a message demanding the payment of a
ransom to unlock their computers. The
ransomware messages claim to be from
law enforcement agencies and use genu-
ine law enforcement agency logos. They
accuse the victim of carrying out online
activities such as illegal file-sharing, ac-
cessing child abuse material, or visiting
terrorist websites.

The new Threat Assessment on Police
Ransomware aims to increase aware-
ness of the phenomenon and to identify
opportunities for international law en-
forcement intervention and operational
coordination. The report provides for an
overview of the current threat, explain-
ing the ransomware evolution, social en-
gineering and coercion methods, crime-
as-a-service and underground forums,
anonymous means of payment, and the
profits and effects of ransomware. Fur-
thermore, it illustrates the police ran-
somware business model, outlining the
perpetrators of police ransomware, the
development of malware as well as the
modus operandi used to set up the infra-
structure in order to spread the malware,
infect the victims, have the ransom paid,
and launder and cash out the money.

In its key findings, the report under-
lines the exponential growth in police
ransomware attacks using new forms of
encryption ransomware. The report sees
ransomware fraud driven by the growing
use of online prepaid solutions and vir-
tual currencies, with ransomware crimi-
nals relying on the services of special-
ised money launderers. According to the
report, underground forums are seen as
key enablers of ransomware operations.
Furthermore, cybercriminals increasing-
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ly invest in protecting their infrastruc-
tures and communications integrity. In-
vestigations are complicated by the wide
distribution of ransomware perpetrators
and infrastructure over many legal juris-
dictions, thus requiring lengthy legal as-
sistance processes. Finally, unawareness
on the part of the public contributes to
the success of ransomware fraud.

Hence, the report recommends in-
creasing the public’s awareness of this
type of fraud through online communi-
cation, traditional means of communi-
cation, and local police forces. Further-
more, the ransomware business should
be made less profitable by reducing the
likelihood of the victim paying the ran-
som. Options for cashing out and laun-
dering illegal profits should be reduced.
Cross-border operations and investiga-
tions should be conducted, and the inter-
national information exchange related to
ransomware improved. Finally, coopera-
tion with private partners should also be
improved.

In addition to the threat assessment,
Europol also published a brochure with
tips and advice on how to prevent personal
computers from being infected by police
ransomware. Recommendations on how
to avoid infection include a regular update
of one’s software, the use of anti-virus
software, the use of trusted websites only
to browse and download software, regular
backups of the data stored on one’s com-
puter, the reporting of police ransomware,
and consulting one’s anti-virus provider
on how to remove the infection from the
computer. The brochure strongly recom-
mends not clicking on banners and links
without knowing their true origin, not tak-
ing anything for granted, and not execut-
ing untrustworthy and unknown software.
(CR)

Operation against Bulgarian Organised
Criminal Group

A joint operation by Bulgarian and
Spanish judicial and law enforcement
authorities, together with Eurojust and
Europol’s European Cybercrime Centre

(EC3), led to 25 arrests and 21 house
searches in Spain and Bulgaria. The op-
eration aimed at taking down a Bulgar-
ian organised criminal group suspected
of a variety of crimes, including pay-
ment card fraud, burglary, drug traffick-
ing, and illicit vehicle trafficking. By
harvesting financial data from ATMs in
Spain and other EU countries, the group
created fake credit or debit cards to
withdraw cash from ATMs both within
and outside the EU. The operation took
place on three days (October 2013, Janu-
ary and February 2014). (CR)

Memorandum of Understanding

with Microsoft

In the course of its first annual Cy-
bercrime Enforcement Summit on 12
February 2014, Microsoft Corp. and
Europol signed a Memorandum of Un-
derstanding (MoU) to increase their
cooperation in combatting cybercrime
and to build a safer Internet. Under
the MoU, Europol and Microsoft shall
strengthen their forensic and technical
analysis of malware and botnets, the as-
sessment and investigation of emerging
malware threats, the enforcement of ac-
tions against cybercriminals, and help
with the ultimate dismantling of crimi-
nal organisations. (CR)

Agreement with Columbia Entered

into Force

On 25 February 2014, an Agreement on
Operational and Strategic Co-operation
between Colombia and Europol entered
into force. Cooperation under this agree-
ment relates to all areas of crime within
Europol’s mandate at the date of entry
into force of the agreement, including
related criminal offences. In addition to
the exchange of information, coopera-
tion shall also involve all other tasks of
Europol mentioned in its Council Deci-
sion such as the exchange of specialist
knowledge, general situation reports, the
results of strategic analysis, information
on criminal investigation procedures

and crime prevention measures, par-
ticipation in training activities as well
as providing advice and support in indi-
vidual criminal investigations. Both par-
ties designate contact points and agree
to hold regular high-level meetings.
Furthermore, Colombia will station one
or more liaison officer(s) of the Colom-
bian National Police at Europol. The
new agreement terminates the Strategic
Cooperation Agreement signed between
Europol and Colombia on 9 February
2004. (CR)

Europol Work Programme 2014

On 16 February 2014, Europol published
its work programme for the year 2014.
One of Europol’s key goals in 2014 is
to further develop the European Cyber-
crime Centre (EC3) with the aim of of-
fering improved analysis of cybercrime
information, advanced on-the-spot tech-
nical support, an overview of significant
cybercrime cases, open source intelli-
gence, cybercrime threat assessments,
a forensic capability, and training and
capacity-building in close cooperation
with CEPOL.

To increase its support for law en-
forcement operations, in 2014, Europol
will provide operational support servic-
es tailored to the new EU Policy Cycle
priorities, initiate a growing number of
high-profile international
from its headquarters, and identify high-
value targets for all 2014 Operational

operations

Action Plans. Capacities of the Europol
National Units and the Liaison Bureaux
in coordinating operational action will
be promoted and the use of Europol’s
real-time operational support capabili-
ties to coordinate simultaneous Member
State investigative measures stimulated.
Regarding cooperation with third states,
Europol is planning to conclude more
cooperation agreements with countries
in the Balkan region.

To fulfil its strategic goal to become
a criminal information hub, Europol
will monitor the implementation and
evolution of the European Criminal In-
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telligence Mode, strengthen its analysis
capability, and use financial intelligence
more extensively. Data handling and ex-
change systems shall be optimised, new
toolsets used, and innovative new tech-
niques and other best practices in law
enforcement collected, assessed, and
disseminated.

Looking at its administrative capa-
bilities, in 2014, Europol anticipates see-
ing progress regarding the new Europol
Regulation. Further progress shall be
made in the development of ICT solu-
tions to efficiently support its adminis-
tration, the implementation of additional
resource management processes and
tools, and the development of a Europol
alumni network in the Member State law
enforcement community. (CR)

Eurojust

Vice-President Elected

On 10 December 2013, the Eurojust Na-
tional Member for the Slovak Republic,
Mr. Ladislav Hamran, was elected Vice-
President of Eurojust for a three-year
term.

Mr. Hamran was appointed National
Member for the Slovak Republic in Sep-
tember 2007. Before joining Eurojust,
he worked as a prosecutor in the Penal
Department of the General Prosecu-
tor’s Office. Furthermore, Mr. Hamran
is a member of a UN group of experts
conducting a comparative study on fraud
and has been Eurojust contact point for
the CARIN network since 2008. (CR)

Action against Pakistani Organised
Criminal Group

On 13 and 14 December 2013, judicial
and law enforcement authorities sup-
ported and coordinated by Eurojust and
Europol conducted a successful opera-
tion against a Pakistani organised crimi-
nal group (OCG) suspected of smug-
gling irregular migrants into the EU.
14 members of the OCG were arrested
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in France and Portugal, with more than
100 field officers being involved in the
action. Furthermore, an Operational Co-
ordination Centre was set up at Eurojust.
During the operation, French police of-
ficers were operating in Portugal and a
Portuguese police officer was operating
in France.

The OCG used private cars and vans
with up to eight vehicles leaving from
Portugal to France and other European
destinations every weekend. It is es-
timated that more than 400 transports
have already taken place in one year,
allowing several thousand migrants to
gain illegal entry into Europe via this
OCG. (CR)

Memorandum of Understanding

with Frontex Signed

On 18 December 2013, Eurojust signed a
Memorandum of Understanding (MoU)
on cooperation with Frontex. With the
MoU, cooperation between Eurojust and
Frontex shall be defined, encouraged,
and improved. Cooperation between the
agencies shall be enhanced in order to
support the fight against serious cross-
border crime such as smuggling and
trafficking in human beings. Under the
MoU, both Eurojust and Frontex will
establish contact points to coordinate co-
operation between them. Furthermore,
the MoU allows for the exchange of
strategic and technical know-how, joint
training activities, and the exchange of
best practices. (CR)

Swedish Comments on the Draft
Eurojust Regulation
The Swedish delegation has made some
comments and remarks on Arts. 1-8 of
the draft Eurojust Regulation (see eucrim
2/2013, pp. 41-42) that deal with its objec-
tive, tasks, structure, and organisation.
The Swedish delegation asks, inter
alia, for an explanation of the word-
ing “on its own initiative:” what initia-
tives should Eurojust be able to take and
what form should Eurojust have when

it takes such actions? Looking at Euro-
just’s relationship with the EPPO and at
the likeliness that not all Member States
will participate in the EPPO, the Swed-
ish delegation sees the need to consider
giving Eurojust continued competence
for crimes against the financial interests
of the EU. Furthermore, Eurojust should
have competence over the relevant type
of crime, also for Member States who
participate in the EPPO. Regarding the
execution of requests for mutual legal
assistance, EIO and EAW, the Swed-
ish delegation recommends considering
adding a provision that specifically aims
at speeding up these procedures. Addi-
tionally, the inclusion of a provision on
the possibility for Eurojust to follow up
on agreements made during coordina-
tion meetings is suggested.

In its general remarks, the Swedish
delegation strongly recommends hold-
ing thematic discussions on chapters II
and III of the draft regulation dealing
with the structure and operation of Euro-
just as well as with operational matters.
These discussions shall help tackle the
insufficiencies in Eurojust’s legal frame-
work that were discovered over the
last several years, e.g., the tasks of the
National Members. The Swedish del-
egation doubts that the provisions in the
draft Regulation are sufficient to guar-
antee that National Members can focus
on Eurojust’s operative functions rather
than on administrative matters. Fur-
thermore, for smaller Member States, it
questions the need to appoint an obliga-
tory assistant. The Swedish delegation
also opposes the proposal that the depu-
ty and assistant — who assist the national
members according to the proposed reg-
ulation — shall have their regular place
of work at Eurojust. Finally, Member
States shall retain the possibility to give
their National Members powers that go
beyond the powers foreseen in the draft
Regulation.

The comments were published by the
General Secretariat of the Council on 23
December 2013. (CR)
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Agency for Fundamental Rights (FRA)

Council Conclusions on Evaluation

of FRA

At the JHA Council of 5-6 December
2013, the Council adopted conclusions
on the evaluation of the FRA. The Coun-
cil states that the FRA fulfils to a high
extent its mandate to collect, record, and
analyse relevant, objective, reliable and
comparable information and data relat-
ing to fundamental rights issues in the
EU and its Member States when im-
plementing EU law. Recommendations
include better cooperation between the
FRA and the Member States as well
as with civil society. According to the
Council, it would be impossible under
the current legal framework to provide a
role for the FRA in the proceedings un-
der Art. 7 TEU. These proceedings are
foreseen in order to react to a Member
State’s breach of the values laid down
in Art. 2 TEU, including the rule of law
and human rights. (EDB)

Report on Racism, Discrimination,
Intolerance, and Extremism in Greece
and Hungary

In December 2013, the FRA published
a report entitled “Racism, discrimina-
tion, intolerance and extremism: learn-
ing from experiences in Greece and
Hungary.” The report examines the
effectiveness of responses by public
authorities, statutory human rights bod-
ies, and civil society organisations to
racism, discrimination, intolerance, and
extremism.

The FRA took Greece and Hungary
as case studies but concludes the report
with proposals and considerations for
fighting racist crime, increasing trust in
the police, and combating extremism in
all EU Member States. (EDB)

FRA Manual for Fundamental Rights-
Based Police Training

In December 2013, the FRA launched a
manual for police trainers that integrates

Annual Conference on EU Criminal Justice 2014
Looking Beyond the Stockholm Programme...

ERA, Trier, 16-17 October, 2014

With the Stockholm Programme drawing to a close in 2014, the European Council will
setup “strategic guidelines” to provide orientation and define objectives for EU criminal
justice (Art. 68 of the Treaty on the Functioning of the European Union). At this confer-
ence, high-ranking representatives from EU Institutions, stakeholders, and academics
will discuss these guidelines and debate key priorities for legislative and operational
planning within the Area of Freedom, Security and Justice for the years 2015-2020.

Key topics are:

Updating current and forthcoming developments (including the post-2014 perspec-
tive for the Court of Justice of the EU in criminal justice);

The way ahead for the rights of the defence;

Reinforcing Eurojust and creating the European Public Prosecutor’s Office (EPPO);
New horizons for EU criminal justice in 2015-2020: looking beyond the Stockholm Pro-

gramme.

Who should attend? Judges, prosecutors, lawyers in private practice, civil servants,
and policymakers active in the field of EU criminal law.

The conference will be held in English.

For further information, please contact Mr. Laviero Buono,
Head of European Criminal Law Section, ERA. e-mail: Ibuono@era.int

human rights into the heart of police
training, which is in line with the EU’s
goals in the field of justice and home af-
fairs. The manual was tested in police
academies across the EU and focuses on
specific issues related to human rights
and police work such as diversity and
non-discrimination, the absolute pro-
hibition of torture, and also the human
rights of police officers. (EDB)

Frontex

Code of Conduct for Joint Return
Operations Published

On 9 December 2013, Frontex pub-
lished a Code of Conduct for Joint Re-
turn Operations (JRO), setting out com-
mon principles and main procedures to
be observed in the joint return opera-
tions for Member States coordinated by
Frontex. The code was created in con-
sultation with EU Member States and
the Frontex Consultative Forum and is
based on the 2009 Frontex guidelines for
joint returns.

JROs are organised in cases where
one Member State charters a plane to
take returnees back to their country of
origin but has empty seats on the plane.
This Member State then contacts Fron-
tex, which offers the seats to the authori-
ties of other Member States, who can
use the same charter flight for their re-
turnees.

The new Code of Conduct sets out
general principles, such as respect for
fundamental rights, defines rules for the
use of coercive measures, and regulates
the organisation of the returns. For the
latter, the code outlines the level of fit-
ness required for travel and the require-
ments for medical examination of the
refugee. The code sets out the modus
operandi for escorts and their identifica-
tion, outlines the conditions for record-
ing, and the requirements for the pres-
ence of medical staff, interpreters, and
external representatives during a JRO.
Furthermore, the monitoring of JROs is
set out, defining the roles and tasks of
monitors during the flights. This func-
tion is usually carried out by observers
from international organisations, NGOs,
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or national authorities. The code speci-
fies that the monitors must have access
to all relevant information, including the
travel documents of returnees and in-
formation about any special conditions,
including pregnancy or illness. Monitor-
ing of JROs shall help with gathering
information on how they are carried out
and ensure that JROs are conducted in a
humane manner and in compliance with
fundamental rights. Finally, the code sets
out an obligation to report violations of
the code and defines investigation proce-
dures and sanctions. (CR)

Working Arrangement with eu-LISA
Signed

On 31 January 2014, Frontex and the
European Agency for the Operational
Management of Large-Scale IT Systems
(eu-LISA) signed a Working Arrange-
ment to enhance their cooperation regard-
ing training, ICT-related projects, and
the exchange of information such as
statistical, anonymous data outputs from
the large-scale IT systems (SIS II, VIS,
Eurodac) managed by eu-LISA. (CR)

Report on Second Global ABC
Conference Published

The conference report summarises the
discussions and key conclusions reached
at the Second Global Conference and
Exhibition on future developments in
Automated Border Control (ABC) that
was co-organised by Frontex and the Eu-
ropean Commission on 10-11 October
2013 in Warsaw. The conference gath-
ered government officials from national
border management as well as immigra-
tion authorities from Europe and other
parts of the world. It was also attended
by representatives from international or-
ganisations and EU agencies, including
eu-LISA, the European Data Protection
Supervisor and the Fundamental Rights
Agency, the International Organisation
for Standardisation, Interpol, etc. It in-
cluded airport authorities, representa-
tives from academia, and private compa-
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nies offering technologies and products
related to ABC.

The ABC conference aims to address
issues such as ABC in the context of in-
tegrated border management, interoper-
ability, and how to balance security and
facilitation, ensuring that ABC solutions
are cost-effective and incorporate the
latest research and development in the
field of ABC, risk management of ABC
implementation, and the social impacts
of these processes. (CR)

European System of Border Guards:
Conference Report

On 14 February 2014, Frontex published
the final report of its conference titled
“The Feasibility of a European System
of Border Guards: A Practitioner’s Per-
spective.” The conference was organ-
ised by the Academy of European Law
(ERA) and Frontex in Warsaw from 28-
29 October 2013 and, as outlined in its
title, aimed at collecting practitioners’
input with regard to a European System
of Border Guards.

According to the report, one of the
key findings of the conference is that the
current EU concept of integrated border
management (IBM) should be updated to
include, in particular, interagency coop-
eration with customs, police, migration,
and asylum and maritime authorities at
the European level. The European level
should not have a centralising function
but instead serve as “glue” for structured
interaction between national border
management systems.

Participating practitioners largely
acknowledged the agency’s role as a
crucial factor in improving cooperation
between border services in Europe, thus
stabilising border security in the region.
(CR)

Draft Frontex Regulation on Sea Border
Operations in Progress

On 1 December 2013, the Lithuanian
Presidency forwarded a new compro-
mise text of the draft regulation estab-

lishing rules on Frontex’ sea border
operations to the Permanent Representa-
tives Committee (COREPER 1II), which
agreed on the text on 13 December 2013.

Accelerated by the Lampedusa trag-
edy, the draft regulation wants to ensure
the efficient monitoring of the crossing
of the Member States’ external borders,
e.g., through border surveillance. It ap-
plies to border surveillance operations
carried out by Member States at their
sea external borders in the context of
operational cooperation coordinated by
Frontex. The draft regulation provides
for a common approach on issues linked
to detection, interception, search and
rescue, and disembarkation.

In cases of detection of a vessel sus-
pected of carrying persons circumvent-
ing or intending to circumvent checks
at border crossing points or of being
engaged in the smuggling of migrants,
the draft regulation stipulates that that
vessel shall be surveyed at a prudent
distance and the International Coordina-
tion Centre immediately informed. The
International Coordination Centre shall
also be informed where the vessel is
about to enter or where it has entered the
territorial sea or the contiguous zone of
a Member State that is not participating
in the sea operation. In these cases, the
International Coordination Centre will
convey the information to the National
Coordination Centre of the Member
State or Member States concerned.

Regarding interception, the draft reg-
ulation lays out the measures to be taken
upon interception in the territorial sea of
the host Member State or a neighbouring
participating Member State, on the high
seas, and in the contiguous zone (a zone
adjacent to the territorial sea as defined
in Art. 33 of the United Nations Conven-
tion on the Law of the Sea). Measures
to be taken range from requesting infor-
mation on the ownership, registration,
and elements relating to the voyage of
the vessel to seizing the vessel and ap-
prehending persons on board. They
must be appropriate and not excessive.
For interception on the high seas, the
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2000 Protocol against the Smuggling of
Migrants by Land, Sea and Air, supple-
menting the United Nations Convention
against Transnational Organised Crime
and, where relevant, further national and
international law, must be additionally
observed.

Regarding search and rescue opera-
tions, the draft regulations foresees an
obligation on the part of the Member
States to render assistance to any ves-
sel or person in distress at sea. In situ-
ations of uncertainty, alert warning, or
distress as regards a vessel or any person
on board, the regulation obliges partici-
pating units to consider and promptly
forward as soon as possible all available
information to the Rescue Coordina-
tion Centre responsible for the search
and rescue region in which the situa-
tion occurs and to place themselves at
the disposal of this Rescue Coordination
Centre. Furthermore, the International
Coordination Centre shall be informed
as soon as possible of any contact with
the Rescue Coordination Centre and, of
course, of action it takes.

Concerning disembarkation, the draft
regulation stipulates that no person shall
be disembarked in, forced to enter or
otherwise handed over to the authorities
of a country where there is a serious risk
that such person would be subjected to
the death penalty, torture, persecution,
other inhumane or degrading treatment
or punishment or that from which there
is a serious risk of expulsion, removal,
or extradition to another country in
contravention of the principle of non-
refoulement. Furthermore, intercepted
or rescued persons shall not be disem-
barked in that third country if the host
Member State or the participating Mem-
ber States is/are aware or ought to be
aware that this third country is engaged
in such practices. In cases of disembar-
kation in a third country, the intercepted
or rescued persons shall be identified and
their personal circumstances assessed to
the extent possible before disembarka-
tion. The intercepted or rescued persons
shall be informed of the place of disem-

barkation in an appropriate way and be
given an opportunity to express any rea-
sons for believing that disembarkation in
the proposed place would be in violation
of the principle of non-refoulement. Fur-
thermore, the needs of children, victims
of trafficking, persons in need of urgent
medical assistance, persons in need of
international protection, and other per-
sons in a particularly vulnerable situa-
tion throughout the sea operation shall
be specifically addressed.

Finally, the regulation stipulates that
border guards and other relevant staff
participating in a sea operation shall
be trained with regard to relevant pro-
visions of fundamental rights, refugee
law, and the international legal regime
of search and rescue.

The proposed regulation aims at com-
plying with the 2012 judgement of the
European Court of Justice, which an-
nulled Council Decision 2010/252/EU
and invited the EU colegislators to re-
place it with new rules within reasonable
time period.

On 20 February 2014, the European
Parliament’s Committee on Civil Liber-
ties, Justice and Home Affairs also ap-
proved the draft regulation, which paves
the way for its formal adoption by the
European Parliament and the Council
during the current Greek Presidency.
(CR)

Specific Areas of Crime /
Substantive Criminal Law

Protection of Financial Interests

European Public Prosecutor’s Office —
State of Play

During the JHA Council of 3-4 March
2014 the Council was informed by the
Greek Presidency on the progress made
with regard to the proposal regarding the
setting up of a European Public Prosecu-
tor’s Office (EPPO).

Member States’ ministers had the op-
portunity to express their views on the
structure of the EPPO, on the delimita-
tion of its tasks and competences and
on the regime of procedural rights ap-
plicable to suspects and victims. Since
a majority of Member States considered
that the EPPO must be organised around
a College representing participating
states, the debate focused on how an
EPPO with a College can be organised
while ensuring that it can still operate ef-
ficiently and independently.

Also the exclusive competence for
the EPPO for all offences against the
EU’s financial interests is a point where
Member States have not reached agree-
ment yet.

The question whether to insert in the
EPPO regulation explicit references to
existing and proposed rights in EU law
or to refer to safeguards provided for in
national law, is a matter that will be ex-
amined further on a technical level.

On 12 March 2014, the European Par-
liament approved MEP Salvatore Iacoli-
no’s interim report on the establishment
of the EPPO by 487 to 161 votes, with
30 abstentions. In the resolution endors-
ing this report, the EP recalled that 14
national parliamentary chambers from
11 Member States had triggered the
“yellow card” in relation to the Com-
mission’s EPPO proposal. Therefore,
the EP deemed that the establishment of
a EPPO could give particular added val-
ue to the Area of Freedom, Security and
Justice, assuming that all Member States
participate. The EP called on the Coun-
cil to extensively involve Parliament in
its legislative work at all stages of the
procedure and recommended inter alia:

Establishing in advance the non-dis-
cretionary criteria in order to determine
which competent court is to exert juris-
diction, taking into account the rights of
the suspect and ensuring that the deter-
mination of competence be subject to
judicial review;

Ensuring full independence for the
EPPO, both from national governments
and from EU institutions;
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— Report

11th OLAF Conference of Fraud Prosecutors

Possible Effects of Establishing a European Public Prosecutor’s
Office on the National Systems

The 11th OLAF Conference of Fraud Prosecutors was held from 27 to 29 November
2013 in Brussels. During this event discussions were held with practitioners in EU
fraud cases from 25 Member States on the possible impacts of the EPPO establish-
ment on national systems from different angles: compatibility with the national sys-
tems, added value in cross-border investigations, and effect on fundamental rights.

Debates among the participants included:

Different views on the most adequate EPPO structure (collegial or hierarchical),
but, irrespective of the structure, the EPPO must be an independent and efficient
body;

EPPO added-value: creating consistent practices of investigation/prosecution
across the EU, case prioritisation, specialisation of prosecutors, clear definition of
the criminal offences;

In cross-border cases, mutual legal assistance creates different problems with re-
gard to evidence collection and lack of knowledge of foreign law. The EPPO would
bring added value as it would not need mutual legal assistance;

Some participants suggested that investigation measures should be governed by
the national regime and collection of evidence should remain under national law;

Other positive effects of the EPPO establishment: creation of an EU common data-
base in PIF criminal matters, unified analyses of PIF crimes, finding links between
cases, qualified interpretation of the EU legal tools applied in criminal matters;

Advantages of establishing an EPPO for the protection of fundamental rights: a
chance to set procedural rules and procedural safeguards at the European level
and also to protect the financial interests of the EU. However, in the matter of ac-
countability, under the Commission’s proposal, there would be no judicial control at
the EU level. This means a risk of forum shopping exists in the choice of jurisdiction.
There is, however, also a risk of the Commission’s approach resulting in a protection
that is unnecessarily high and that may, therefore, hamper the efficiency of EPPO
investigations and/or prosecutions. It is not clear how fundamental rights would be
subjected to limitations in order for the EPPO to undertake its competences. Con-
cerns with regard to the right to an effective remedy, as enshrined in Art. 47 of the
Charter, have also been expressed;

On judicial review, concerns with respect to specific circumstances where it has
explicitly been excluded in the Commission’s proposal, such as the determination of
competence when ancillary offences occur (Art. 13.4), transaction (Art. 29.4), and
the choice of forum (Art. 27.4).

The overall conclusion of this Conference was that the EPPO would have very im-
portant features. It would properly protect European interests; ensure a coherent
approach in dealing with PIF crimes, act faster and more efficiently, its advantages
overcoming by far any disadvantage.

Andrea Venegoni, OLAF

Precisely determining the scope of
competence of the EPPO;

Taking account of the fact that all
activities of the EPPO should ensure a
degree of high protection of the rights of
defence;

Complying with the ne bis in idem
principle;
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Ensuring that the organisational mod-
el of the EPPO guarantees at the central
level the appropriate skills, experience,
and knowledge of the legal systems of
the Member States.

In addition, members of the EP
asked the Council to clarify the compe-
tence of each existing body in charge

of protecting the Union’s financial in-
terests. They pointed out that it was of
the utmost importance that the rela-
tionship between the EPPO and other
existing bodies, such as Eurojust and
OLAF, be further defined and clearly
demarcated. (EDB)

Corruption

Commission Presents First EU Anti-
Corruption Report

On 3 February 2014, the Commission
introduced its EU Anti-Corruption Re-
port. For the first time ever, the Com-
mission performed an analysis of cor-
ruption within the EU’s Member States
and the steps taken to prevent and fight
it. The aim was to start a debate with
the EP, the Member States, and other
stakeholders in order to find ways of
improving the fight against corruption
at the EU level.

In accordance with international legal
instruments, the report defines corrup-
tion as abuse of power for private gain.
The text focuses on specific key issues,
some of which are exclusively a matter
of national competence. Nevertheless,
the Commission deems that it is in the
EU’s common interest to ensure that all
Member States have efficient anti-cor-
ruption policies. Therefore, recommen-
dations and considerations are addressed
to national authorities. Special attention
was paid to corruption in public pro-
curement in a separate thematic chapter.
In general, the report consists of three
parts:

28 country reports covering corrup-
tion, areas that still need work, and good
practices;

A general chapter on the main find-
ings, trends, and an analysis on how
each Member State deals with public
procurement;

The results of two Eurobarometer
surveys carried out in 2013 on how cor-
ruption is perceived and experienced by
EU citizens and companies.
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EU ombudsman Emily O’Reilly wel-
comed the report and invited the Com-
mission to add a chapter on the perfor-
mance of the EU administration to the
next report.

The anti-corruption report is one of
the measures included in the Commis-
sion’s communication on fighting cor-
ruption in the EU of 6 June 2011 (eucrim
3/2011, p. 104). Further anti-corruption
reports will be issued every two years.
(EDB)

Fraud

Progress in Fighting Tax Evasion

and Avoidance

On 6 December 2012, the Commission
presented an action plan for a more ef-
fective EU response to tax evasion and
avoidance (see eucrim 1/2013, p. 6).
One year later, on 5 December 2013, the
Commission took a retrospective look at
the progress made.

The measures that have been imple-
mented include:

Extending the automatic exchange of
information between EU tax administra-
tions to cover all forms of financial in-
come and account balances;

Introducing new instruments to fight
VAT fraud; this includes the quick reac-
tion mechanism that had already been
proposed in 2012 (eucrim 3/2012, p. 99);

Launching the Platform for Tax Good
Governance (eucrim 2/2013, p. 41).

The Commission recognises that much
work still needs to be done, e.g., intensi-
fying efforts at the national level. Other
measures proposed in the action plan are
still being implemented. (EDB)

Proposal on Customs Risk Management
and Customs-Related Fraud

On 25 November 2013, a Commission
proposal was adopted for the amend-
ment of Regulation (EC) No. 515/97 on
mutual assistance between the adminis-
trative authorities of the Member States

and cooperation between the latter and
the Commission in order to ensure the
correct application of the law on cus-
toms and agricultural matters. Two
legal instruments are relevant for in-
formation exchange in the area of cus-
toms: the aforementioned regulation,
on the one hand, and, on the other hand,
Decision 2009/917/JHA on the use of
information technology for customs
purposes, which addresses matters re-
lating to the area of freedom, security
and justice.

The proposed regulation aims to im-
prove the detection, investigation, and
prevention of customs-related fraud by
increasing the exchange of information
and available evidence and by improv-
ing the functioning of the established
system. The Commission developed
the proposal because loopholes in the
existing systems for the detection of
customs-related fraud, such as bet-
ter verification procedures for goods,
should be addressed, In addition, im-
provements to customs risk manage-
ment and supply chain security on the
national and EU levels should be made.
Furthermore, OLAF should be able to
directly request documents supporting
import and export declarations from the
economic operators; the Anti-Fraud In-
formation System should allow Mem-
ber States to select the users of the data
they insert into the system, and clari-
fication is needed as to data protection
supervision and the admissibility of
evidence in this matter.

In view of the Commission’s pro-
posal on setting up the European Public
Prosecutor’s Office (EPPO) (see eucrim
2/2013, pp. 41-42), the need for revision
of the current regulation should be as-
sessed once the EPPO has been estab-
lished, especially with regard to access
rights for the EPPO to the databases op-
erated by the Commission or the Mem-
ber States under this regulation.

The EP voted in favour of this pro-
posal on 15 April 2014 and stressed that,
in order to ensure a high level of con-
sumer protection, the Union had a duty

to combat customs fraud and contribute
to the internal market’s objective of hav-
ing safe products with genuine certifi-
cates of origin. Given the increase in the
dimension of customs fraud, it is crucial
to increase detection and prevention si-
multaneously at the national and EU lev-
els. (EDB)

Counterfeiting

Discussions on Proposed Directive
Protecting Euro Currency

On 17 December 2013, the LIBE Com-
mittee voted in favour of the proposal
for a Directive on the protection of
the euro and other currencies against
counterfeiting by criminal law (eucrim
1/2013, p.7-8).

The proposal gives law enforcement
officers better investigative tools in
currency counterfeiting cases, e.g., in-
tercepting communications, covert sur-
veillance, and the monitoring of bank
accounts. The MEPs rejected the pro-
posed minimum EU-wide penalty of at
least six months’ imprisonment for se-
rious cases of producing or distributing
counterfeit currency. In cases in which
the value of the counterfeited notes or
coins is not significant or the circum-
stances of the offence are not serious, a
Member State should be allowed to im-
pose a lower sentence.

In a next step, the text will be ne-
gotiated with the Council of Ministers;
then the EP will vote in plenary. Ireland
decided to participate in the decision-
making process. The UK and Denmark
decided not to. (EDB)

Organised Crime

Formal Adoption of Market Abuse
Directive

On 14 April 2014, the Council adopted
the Directive on criminal sanctions for
market abuse (see eucrim 1/2013, p. 8).
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At the same time the Regulation on in-
sider dealing and market manipulation
was also adopted.

The Directive aims to ensure that
trade based on insider information and
manipulations of markets by spread-
ing false or misleading information are
criminal offences in all Member States.
This will avoid offenders benefiting
from the large differences between the
national laws.

The Regulation updates and strength-
ens the existing framework to ensure
market integrity and investor protection
provided by the Directive. For example,
the Regulation extends the scope of ex-
isting EU legislation to cover trading on
all platforms and of all financial instru-
ments which can impact them. It also in-
cludes an indicative list of trading strat-
egies that should be considered market
manipulation.

The Directive is expected to be pub-
lished in the Official Journal in June
2014. Member States will have two
years for implementing its provisions in
national law. (EDB)

Racism and Xenophobia

Council Conclusions on Hate Crime
During the JHA Council of 5-6 Decem-
ber 2013, the Council adopted conclu-
sions on combating hate crime in the
EU. The conclusions are directed at the
Member States, the Commission, and
the relevant EU agencies.

Among the conclusions addressed to
the Member States is the request to en-
sure full implementation of Framework
Decision 2008/913/JHA on combating
certain forms and expressions of rac-
ism and xenophobia by criminal law.
The Member States are encouraged
to extend the scope of punishable hate
crime offences further within national
law. Member States are also called upon
to implement Directive 2012/29/EU of
25 October 2012 establishing minimum
standards on the rights, support and pro-
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tection of victims of crime by 16 No-
vember 2015 and to ratify the Additional
Protocol to the CoE Cybercrime Con-
vention concerning the criminalisation
of acts of a racist and xenophobic nature
committed through computer systems.

The Commission has been asked to
assess EU legislation currently in place
and, regarding the aforementioned Vic-
tim’s Rights Directive, to pay attention
to how the case-by-case assessment of
victims’ protection needs is reflected in
national law.

The FRA should inter alia continue
assessing all forms of hate crimes by
means of EU-wide surveys. (EDB)

Procedural Criminal Law

Data Protection

ECJ Declares Data Retention Directive
Invalid

On 8 April 2014, the Grand Chamber
of the ECJ presented its ruling in two
joined cases: C-293/12 Digital Rights
Ireland and C-594/12 Seitlinger and
Others. Both cases concern requests for
preliminary rulings on the validity of Di-
rective 2006/24/EC, also known as the
Data Retention Directive.

The Court followed the Advocate
General in stating that the Data Reten-
tion Directive constitutes a wide-rang-
ing and serious interference with the
fundamental right of citizens to privacy.
According to the Court’s ruling, the fact
that data are retained and subsequently
used without the subscriber or registered
user being informed is likely to generate
in the minds of the persons concerned
the feeling that their private lives are the
subject of constant surveillance.

Furthermore, the Court pointed out
that the directive covers, in a gener-
alised manner, all persons and all means
of electronic communication as well as
all traffic data. This means that no dif-

ferentiation, limitation, or exception is
being made in the light of the objective
of fighting serious crime. Also, the legal
instrument does not lay down any ob-
jective criterion according to which the
number of persons authorised to access
and subsequently use the data is limited
to what is strictly necessary in the light
of the objective pursued. Additionally,
neither access is given dependent on
prior review by a court or independent
administrative body nor does the Direc-
tive require the Member States to install
such a review. An independent court or
administrative body should seek to limit
access to the data and their use to what
is strictly necessary for the purpose of
attaining the objective pursued.

With regard to the data retention
period, the directive set that period at
minimum 6 months and maximum 24
months. The Court stated that what is
lacking are objective criteria in order to
ensure that the retention period is limited
to what is strictly necessary. The direc-
tive thus constitutes a wide-ranging and
particularly serious interference with
those fundamental rights in the legal or-
der of the EU, without such interference
being precisely circumscribed by provi-
sions to ensure that it is actually limited
to what is strictly necessary.

In conclusion, the Court ruled that the
EU legislature has exceeded the limits
imposed by compliance with the prin-
ciple of proportionality in the light of
Arts. 7, 8, and 52(1) of the EU Charter
of Fundamental Rights. The Data Re-
tention Directive has therefore been de-
clared invalid. (EDB)

Report on Access to Data Protection
Remedies and Handbook on Data
Protection Law

On 27 January 2014, the FRA published
areport on access to data protection rem-
edies in the EU Member States. A com-
parative study was conducted regarding
the national laws and data protection
remedies of all EU Member States. In
addition, over 700 persons were inter-
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viewed in 16 Member States. Interview-
ees included victims of data protection
violations, judges and lawyers, data
protection authority staff and staff from
victim support organisations.

The report offers an overview of the
legal framework and the procedures peo-
ple can use in cases of data protection
violations as well as examples of actual
experiences of victims. The conclusions
show that most victims turn to data pro-
tection authorities in case of a violation,
but court procedures are hardly used due
to them being perceived as too compli-
cated, costly and time consuming. The
size and duration of the sanctions that
data protection authorities can impose
vary significantly from Member State
to Member State. Criminal sanctions are
possible in most Member States but dif-
ferences exist regarding the duration of
sentences or the size of fines.

Recommendations  proposed by
the FRA include raising awareness of
complaint mechanisms, data protection
training for legal professionals and im-
proving the rules on the burden of proof,
to make it simpler for individuals to
bring cases before a court or supervisory
authority.

The release of this report was accom-
panied by the publication of the Hand-
book on European Data Protection Law
by the FRA and the CoE. This handbook
covers EU and CoE legal frameworks on
data protection as well as relevant juris-
prudence. (EDB)

Commission and US Treasury Joint
Report on Value of TFTP Data

The Commission and the US Treasury
Department published a joint report re-
garding the value of the data that have
been collected and processed in accord-
ance with the agreement between the
EU and the US on the processing and
transfer of financial messaging data
for the purposes of the terrorist finance
tracking program (TFTP Agreement, see
eucrim 2/2010, pp. 48-50). The report
was published on 27 November 2013. It

is based on information provided by the
US Treasury Department, Europol, and
the Member States.

The joint report contains several
concrete examples of cases in which
data retrieved under the TFTP Pro-
gram, including data stored for 3 years
or more, have been valuable in counter-
terrorism investigations in the EU and
the US before and since the agreement
entered into force. These cases include
investigations relating to the April
2013 Boston Marathon bombings, the
July 2011 attacks in Norway by Anders
Breivik, and the March 2004 Madrid
train bombings. Additionally, the report
describes the methodology for the as-
sessment of retention periods by the US
Treasury Department and the deletion
of non-extracted data.

The EP made a call for suspension of
the TFTP Agreement in October 2013,
based on the revelations regarding the
NSA surveillance programs. Several
MEPs requested proof that the collect-
ed data had been necessary for terror-
ism investigations (see eucrim 4/2013,
p. 121-122).

The Commission and the US Treas-
ury Department have agreed to carry
out the next joint review in spring 2014.
(EDB)

Report by Ad Hoc EU-US Working
Group on Data Protection

On 27 November 2013, the report on
the findings of the EU co-chairs of the
ad hoc EU-US Working Group on Data
Protection was published.

The Working Group was established
in July 2013 to examine matters related
to revelations in the media regarding the
collection of data on EU citizens by US
data surveillance. Several meetings were
held in July, September, and November
2013. Also, a “second track” was estab-
lished under which Member States can
have bilateral discussions with the US
authorities on matters related to their
national security. This second track also
includes issues that the EU institutions

may raise with the US authorities related
to the alleged surveillance of EU institu-
tions and diplomatic missions.

The US provided information regard-
ing the legal bases upon which programs
were carried out allowing large-scale
collection and processing, for foreign
intelligence purposes and including
counter-terrorism, of personal data that
has been transferred to the US or is
processed by US companies. Several
elements remain unclear, including the
number of EU citizens affected by these
surveillance programmes and their geo-
graphical scope. Furthermore, the report
mentions the lack of clarity regarding
the existence of other surveillance pro-
grams; the differences in the safeguards
applicable to EU data subjects compared
to US data subjects as well as the dif-
ferences in judicial oversight between
the EU and the US data processing legal
frameworks.

This final report was prepared under
the sole responsibility of the EU co-
chairs of the working group. The US
representatives had the opportunity to
comment on possible inaccuracies in the
draft. (EDB)

Freezing of Assets

Adoption Directive on Freezing and
Confiscation of Proceeds of Crime

On 14 March 2014, the Council adopted
the new Directive on the freezing and
confiscation of instrumentalities and
proceeds of crime in the EU. The final
act was signed on 3 April 2014.

The directive aims to facilitate the
freezing, confiscation, and recovery of
the proceeds of crime in cross-border
cases (see eucrim 3/2013, p. 84). This
includes more possibilities for confiscat-
ing proceeds of crime in cases of flight
or illness on the part of the person con-
cerned. In cases where a judge is con-
vinced that goods were obtained through
crime, extended powers of confiscation
have been provided for. Finally, the Di-
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rective harmonises the rules on confis-
cation from a third party and adds the
necessary safeguards.or illness

The Directive will be published in the
Official Journal soon. Member States
will have two and a half years to trans-
pose its provisions into national law.
Ireland decided to participate in the
adoption of this Directive. The UK and
Denmark are not taking part. (EDB)

Cooperation

Police Cooperation

Political Abuse of Interpol’s Systems
On 26 November 2013, six MEPs sent a
letter to the EU High Representative for
Foreign Affairs, Catherine Ashton, the
Vice-President of the European Com-
mission, Viviane Reding, and the Com-
missioner for EU Home Affairs, Cecilia
Malmstrom, expressing their concerns
regarding the alleged abuse of Interpol’s
systems for political purposes as out-
lined by the Fair Trials International’s
report “Strengthening respect for human
rights, Strengthening Interpol.” Accord-
ing to the report, Interpol’s system of
wanted persons is abused by countries
such as Russia, Belarus, Turkey, and
Iran in order to target political exiles and
its review mechanisms are supposedly
not strong enough to prevent this and
provide no effective remedy.

The MEPs see this issue as a key con-
cern for the EU, as the effectiveness of
its external action against these countries
is undermined. They further argue that
under such a system, refugees recog-
nised in one Member State risk repeated
arrest in other Member State. Hence,
they refrain from travelling, meaning a
de facto limitation of their freedom of
movement within the EU. Furthermore,
asylum applications may be denied due
to the information given in Interpol’s
Red Notice. Finally, the MEPs raise the

14 | eucrim 1/2014

issue of which steps are being taken by
Europol to refrain from processing in-
formation that was gathered in breach of
human rights and was received by Inter-
pol members.

Hence, in their joint letter, the six
MEPs ask the European Commission to
take action. Measures suggested include
the establishment of a working group
of experts to examine the issue, to seek
further information from Interpol as to
the standards it applies when determin-
ing whether prosecutions are politically
motivated, and to encourage Interpol to
treat asylum grants by Member States as
giving rise to a presumption of removal
of information of that person from In-
terpol’s files. Furthermore, the Com-
mission is asked to issue guidelines for
Member States should they encounter a
person subject to an Interpol Red Notice.
Interpol should be informed that those
recognised as refugees in one Member
State should not be extradited from other
Member States insofar as all Member
States are bound by the common rules
prohibiting the refoulement of refugees.
Finally, further information should be
sought from Europol regarding its infor-
mation sharing with Interpol. (CR)

Josip Perkovic Arrested

On 1 January 2014, Croatia arrested
Josip Perkovi¢, a former intelligence
chief of the communist Yugoslavia’s se-
cret services. Mr. Perkovi¢ was sought
in connection with the murder of a Yugo-
slav dissident in Bavaria in 1983. His ar-
rest marks the end of an extradition row
between Croatia and the EU in which —
before its accession to the EU on 1 July
2014 — Croatia changed its laws to pre-
vent the extradition of suspects in crimes
committed before the year 2002. The al-
leged intention was to prevent veterans
of the 1991-95 Croatian independence
war from facing potential prosecution
elsewhere in the EU. Faced with po-
tential legal actions and the loss of EU
funding, the time limit was removed in
August 2013. A local Croatian court will

now decide on Mr. Perkovié¢ extradition.
(CR)

Internal Security Fund Endorsed

On 10 January 2014, the civil liberties
committee of the European Parliament
endorsed the new Internal Security
Fund, which aims at improving police
cooperation, border surveillance, and
crime prevention. This instrument with
its financial support for police coopera-
tion, preventing and fighting crime, and
crisis management will provide funding
of €1 million for the next seven years.
It shall be used in crime prevention, to
combat cross-border, serious, and organ-
ised crime, including terrorism, and to
boost cooperation between law enforce-
ment authorities at the national and EU
levels. (CR)

European Investigation Order

Directive on European Investigation
Order Adopted

On 14 March 2014, the Council adopted
the Directive regarding the European In-
vestigation Order (EIO) in criminal mat-
ters (see eucrim 2/2013, p. 47).

The EIO replaces a variety of legal
measures that currently exist in judicial
and police cooperation in criminal mat-
ters by one single instrument. Automatic
mutual recognition of investigation or-
ders is thus introduced and the grounds
for refusal by another Member State to
execute the order limited. The EIO is a
judicial decision; its recognition or ex-
ecution should be carried out with the
same priority and speed as in a similar
national case. The general deadline for
execution of an EIO is 90 days.

This should simplify the execution
of cross-border investigative measures
such as hearing witnesses, obtaining
information or evidence already in the
possession of the executing authority,
and — under specific conditions — inter-
ception of telecommunications.
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The issuing authority may only issue
an EIO when it is necessary and propor-
tionate for the purpose of the proceed-
ings and when the requested investiga-
tive measure could have been ordered
under the same conditions in a similar
national case.

The directive will be published in the
Official Journal soon. When it enters into
force, Member States have three years to
adopt the necessary national legal pro-
visions. The UK decided to participate
in the EIO Directive by using the opt-in
option provided for in Protocol 21 of the
Lisbon Treaty. Ireland and Denmark are
not taking part. (EDB)

Council of Europe*
Reported by Dr. Andras Csuri

Foundations

Reform of the European Court
of Human Rights

Stricter Conditions for Applying

to the Court

On 1 January 2014, Rule 47 of the Rules
of Court came into force. It introduced
stricter conditions for applying to the
Court in order to enhance efficiency and
to speed up the examination of applica-
tions. According to the two major chang-
es introduced, which are immediately
applicable, any form sent to the Court
must be duly completed and accom-
panied by copies of the relevant docu-
ments. Further, incomplete files will no
longer be taken into consideration for the
purpose of interrupting the six-month

Law Enforcement Cooperation

Number of Vietnamese Irregular
Migrants Doubled in 2013

Despite numerous large-scale investi-
gations in 2011 and an initial decrease
in the number of Vietnamese irregular
migrants detected in the EU, the total
number of investigations into the facili-
tation of Vietnamese irregular migrants
doubled in 2013, totalling more than 20
cases. Vietnamese irregular migrants
typically enter the EU along its eastern
land borders and are assisted onwards to
their final destinations such as the UK,
France, Belgium, and Germany. (CR)

period within which an application must
be submitted to the Court following the
final decision of the highest domestic
court with jurisdiction. The new, simpli-
fied application form is available on the
Court’s website (see also eucrim 4/2013,
p- 123). In order to inform potential ap-
plicants, the Court has launched a broad
information campaign. The relevant in-
formation is available in all languages of
the State Parties to the ECHR. A video,
information documents, and a pamphlet
are available in selected languages.

ECtHR: Pending Cases Considerably
Reduced in 2013

On 30 January 2014, the President of
the Court highlighted the good results
of the Court in 2013. Speaking at the
annual press conference of the ECtHR,

President Spielmann noted that, by the
end of 2013, the pending cases had been
reduced below the symbolic figure of
100,000 (down from 160,000 in Sep-
tember 2011). This confirms the effec-
tiveness of the new working methods (in
particular, the single-judge procedure
and the new powers of the three-judge
committees), which were introduced by
Protocol No. 14 (see eucrim 1-2/2009,
pp- 27- 28; 4/2009, pp. 147-148.). It was
also noted that a special account had
been set up with a view to tackling the
backlogged cases.

The Court also issued its annual ac-
tivity report and the statistics for 2013
at the press conference. According to
the contents, those states with the high-
est number of judgments finding at least
one violation of the ECHR were Russia,
Turkey, Romania, and Ukraine.

Other Human Rights Issues

Police Misconduct Undermines Public
Trust in Effective Law Enforcement

On 25 February 2014, Nils Muiznieks,
the CoE Commissioner for Human
Rights, released a comment about police
misconduct in Europe that undermines
public trust in effective law enforcement
and in the state in general. As examples,
the Commissioner highlighted the fol-
lowing:

The excessive use of force during
demonstrations (e.g., in the context of the
Gezi Park events in Turkey or the most
recent developments in the Ukraine);

The mistreatment of persons while in
police detention (problematic practices
by the national police of Spain);

Violence targeting minorities (ill-
treatment of migrants and the Romani
people in Greece);

The phenomenon of institutionalised
racism (ethnic profiling in France).

*

If not stated otherwise, the news reported in the
following sections cover the period October 2013—
March 2014.

eucrim 1/2014 |15



http://www.mpicc.de/eucrim/news.php?id=1401044
http://www.mpicc.de/eucrim/news.php?id=1401045
http://www.mpicc.de/eucrim/news.php?id=1401046
http://www.mpicc.de/eucrim/news.php?id=1401047

The Commissioner pointed out that
European states have the fundamental
duty to combat impunity for human right
violations committed by law enforce-
ment officials and to identify and punish
those responsible. Nevertheless, many
current investigations are ineffective, as
members of the same force investigate
the actions of their colleagues. The com-
ment urged the states to develop clear
guidelines concerning the proportionate
use of police force and - as possible new
solutions - highlighted the creation of in-
dependent police complaint mechanisms
(like in the UK, Ireland, and Denmark)
or the empowerment of national om-
budsmen to investigate.

Specific Areas of Crime

Corruption

GRECO: Fourth Round Evaluation Report
on Spain

On 15 January 2014, GRECO published
its Fourth Round Evaluation Report on
Spain and addressed a total of 11 recom-
mendations to the country. The fourth
and latest evaluation round was launched
in 2012 in order to assess how states ad-
dress issues such as conflicts of interest
or declarations of assets with regard to
Members of Parliament (MPs), judges,
and prosecutors (for further reports, see
eucrim 2/2013, pp. 47-48, 1/2013, p. 13,
3/2013, p. 87, 4/2013, p. 124.).

The report expressed concerns about
the proliferation of corruption scandals
tainting the credibility of political insti-
tutions of Spain and called for a com-
prehensive integrity package with clear
ethical standards on:

The prevention of conflicts of interest;

Gifts and other advantages;

Accessory activities;

Financial interests.

The code should be implemented by
means of practical measures, including
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confidential counselling possibilities to
provide MPs with guidance and advice
on ethical questions. Additionally, rules
shall be introduced on how MPs should
engage with lobbyists and other third
parties seeking to influence the legisla-
tive process.

Beside the need for a code of conduct
for judges, the report calls for objective
criteria and evaluation requirements to be
laid down in law for the appointment of
the higher ranks of judiciary, which shall
ensure a greater independence, impartial-
ity, and transparence of this process.

With regard to prosecutors, GRECO
advises to reconsider the method of
selection and the term of tenure of the
Prosecutor General, to increase trans-
parency of communication between the
Prosecutor General and the government,
and to provide for greater autonomy in
the management of the means of the
prosecution services.

GRECO: Fourth Round Evaluation Report
on France
On 27 January 2014, GRECO released
its Fourth Round Evaluation Report on
France, addressing a total of 11 recom-
mendations to the country. The report
welcomed the series of recent reforms
but noted important gaps in the preven-
tion of corruption in France. The report
concluded that there is lack of adequate
rules to bind MPs with regard to con-
flicts of interest, gifts and other benefits
as well as asset declarations. Further,
GRECO called for a thorough reform
with regard to parliamentary assistants
(avoiding fictitious jobs and disguised
lobbying), as well as operational ex-
pense allowances and special funds
managed by ministries but used by MPs.
The report called for internal discipli-
nary measures to supplement the range
of criminal law measures in relation to
possible breaches of rules on the integ-
rity of MPs.

GRECO called for far-reaching re-
forms of the labor and commercial
courts with a view to strengthening the

independence, impartiality, and integrity
of lay judges. Regarding the prosecution
service, the report suggests establishing
a procedure for the appointment of pros-
ecutors that is in line with that for judges
(the latter allows for an opinion by the
Judicial Service Commission, which
is binding for the Minister of Justice).
Further, the capacity of the Minister of
Justice to ask or obtain information in a
particular case should be regulated pre-
cisely in order to avoid suspicion of dis-
guised orders.

GRECO: Publication of Confidential
Report on Belarus and Compliance
Report on Ukraine

On 3 February 2014, for the first time
in its fifteen years of existence, GRECO
published a summary of its Joint First and
Second Round Evaluation Report on Be-
larus. The report assesses the compliance
of Belarus with the CoE anti-corruption
standards and examines the independence,
powers, and means of national bodies re-
sponsible for the fight against corruption.
The summary was published because Be-
larus did not follow the positive transpar-
ency policy applied and accepted within
GRECO to authorise publication of the
entire report.

In further news, on 26 February 2014,
GRECO published its compliance report
on Ukraine concerning recommenda-
tions on incriminations and the trans-
parency of party funding. The report
concludes that Ukraine has satisfactorily
implemented or dealt with in a satisfac-
tory manner only three of the sixteen
recommendations contained in the Third
Round Evaluation Report.

Money Laundering

MONEYVAL: Fourth Round Evaluation
Report on Croatia

On 20 January 2014, MONEY VAL pub-
lished its fourth evaluation report on
Croatia. The report sets out Croatia’s
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levels of compliance with the FATF 40+9
Recommendations and makes recom-
mendations on how certain aspects of the
system could be strengthened. The report
notes that the AML and ATF legislation
in Croatia complies with international
and European standards to a large extent.
The AML Office of Croatia has sufficient
structural and operational independence
as well as adequate resources. Further,
there is a well-established legal frame-
work available for international mutual le-
gal assistance and cooperation. However,
the fact that no cases have been prosecut-
ed in respect of third parties laundering on
behalf of others, as well as the generally
low number of convictions, implies the
lack of effectiveness of ML criminalisa-
tion. Furthermore, the legal framework
applicable to confiscation and provisional
measures is complicated, and the rate of
confiscation is low.

MONEYVAL: Fourth Round Evaluation
Report on Bulgaria

On 21 January 2014, MONEY VAL pub-
lished its fourth evaluation report on
Bulgaria.

A 2010 risk analysis of the Bulgarian
authorities identified multinational or-
ganised criminal groups as the greatest
risk for money laundering. MONEY VAL
welcomed that the authorities achieved
final convictions on a number of stand-
alone ML cases. Additionally, the FIU
appears to be operationally independent,
and the supervision and monitoring of
implementation of the AML and ATF re-
quirements is well developed. Bulgaria
also provides for a wide range of mutual
legal assistance and cooperation. How-
ever, the report notes that, although the
ML offence is broadly in line with in-
ternational standards, it needs to extend
the list of predicate offences as well as
to cover all aspects of terrorism financ-
ing. Further, MONEY VAL also encour-
ages the authorities to apply criminal
sanctions for money laundering to legal
persons. Finally, the report states that,
even though there are a wide range of

measures provided by the confiscation
regime, the total value of confiscated as-
sets remains low.

MONEYVAL: Fourth Round Evaluation
Report on Israel

On 6 February 2014, MONEY VAL pub-
lished its fourth evaluation report on Is-
rael. The main findings can be summed
up as follows: Israel has secured convic-
tions for both ML and ATF on a regular
basis and achieved a substantial increase
in the number of cases involving seizure

Council of Europe Treaty

Criminal Law Convention on Corruption
(ETS No. 173)

Additional Protocol to the Convention for
the Protection of Individuals with regard
to Automatic Processing of Personal Data,
regarding supervisory authorities and
transhorder data flows (ETS No. 181)

Second Additional Protocol to the Euro-
pean Convention on Mutual Assistance in
Criminal Matters (ETS No. 182)

Convention on Cybercrime (ETS No. 185)

Additional Protocol to the Convention on
Cybercrime, concerning the criminalisa-
tion of acts of a racist and xenophobic
nature committed through computer sys-
tems (ETS No. 189)

Additional Protocol to the Criminal Law
Convention on Corruption (ETS No. 191)

Council of Europe Convention on the Pre-
vention of Terrorism (CETS No. 196)

Council of Europe Convention on Action
against Trafficking in Human Beings (CETS
No. 197)

of the proceeds of crime. The FIU now
has access to a much greater range of in-
formation. The supervisory framework
is well established and the supervisors
have adequate powers. Also, compre-
hensive mechanisms are available for
national and international cooperation.
Nevertheless, MONEY VAL encour-
aged the authorities to address sev-
eral concerns. The legislation should
promptly address the lack of AML and
ATF regimes for designated non-finan-
cial business and professions, such as
lawyers, notaries, auditors, tax advi-

Date of ratification
(r), signature (s) or

acceptation of the
provisional applica-
tion (a)

Austria 25 September 2013 (r)
Georgia 10 January 2014 (r)
Republic of 8 August 2013 (r)
Moldova

Georgia 10 January 2014 (r)
Sweden 20 January 2014 (r)
Finland

16 April 2014 (a)

Czech Republic 22 August 2013 (r)

Mauritius 15 November (acceded)

Panama 5 March 2014 (acceded)

Spain 27 November 2013 (s)

Monaco 10 July 2013 (r)

Austria 13 December 2013 (r)

Georgia 10 January 2014 (r)

Belarus 23 January 2014 (s)

Poland 30 April 2014 (r)

Azerbaijan 4 April 2014 (r)

Belarus 26 November 2013 (ac-
ceded)

Greece 11 April 2014 (r)
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Council of Europe Treaty

Council of Europe Convention on Launder-
ing, Search, Seizure and Confiscation

of the Proceeds from Crime and on the
Financing of Terrorism (CETS No. 198)

Council of Europe Convention on the Pro-
tection of Children against Sexual Exploi-
tation and Sexual Abuse (CETS No. 201)

Third Additional Protocol to the European
Convention on Extradition (CETS No. 209)

Fourth Additional Protocol to the European
Convention on Extradition (CETS No. 212)

Protocol No. 15 amending the Convention
for the Protection of Human Rights and
Fundamental Freedoms (CETS No. 213)

Protocol No. 16 to the Convention for the
Protection of Human Rights and Funda-
mental Freedoms (CETS No. 214)
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Georgia

Sweden

Russian
Federation

Slovenia
Switzerland
Andorra

FYROM

Spain

United Kingdom
Azerbaijan
Cyprus

Bosnia and
Herzegovina

Slovenia
Georgia

Albania

United Kingdom
Serbia

Latvia

Bulgaria

Czech Republic
San Marino
Montenegro

Monaco

Republic of
Moldova

FYROM
Liechtenstein
Serbia
Azerbaijan
Slovakia
Albania
Poland
Estonia

Netherlands
Turkey
Estonia

Date of ratification
(r), signature (s) or

acceptation of the
provisional applica-
tion (a)

10 January 2014 (r)

28 June 2013 (r)
9 August 2013 (r)

26 September 2013 (r)
18 March 2014 (r)
30 April 2014 (r)

21 November 2013 (r)
27 November 2013 (s)
6 January 2014 (s)
6 January 2014 (r)
7 February 2014 (r)

24 March 2014 (s)
11 April 2014 (r)
14 April 2014 (r)

14 August 2013 (r)
6 January 2014 (s)
10 January 2014 (r)
24 February 2014 (r)

5 November 2013 (s)
5 November 2013 (s)
6 November 2013 (r)

8 November 2013
(signed, without reser-
vation as to ratification)

13 November 2013 (r)

18 November 2013 (s)
21 November 2013 (s)
26 November 2013 (r)
13 December 2013 (s)
18 December 2013 (s)
7 February 2014 (r)

11 February 2014 (s)
9 April 2014 (s)

30 April 2014 (r)

7 November 2013 (s)
20 December 2013 (s)
17 February 2014 (s)

sors, real estate agents, and dealers in
precious metals and stones. The latter
shortcoming is of particular concern,
given the great economic importance of
the diamond industry. Further deficien-
cies remain, in particular with regard
to provident funds, insurance compa-
nies, and money service providers who
are not obliged to verify the identity of
the beneficial owner of their customers.
Furthermore, the definition of benefi-
cial owner is not in line with the inter-
national and European standards, and
there are serious shortcomings in the
requirements to identify politically ex-
posed persons and establish their source
of wealth. Finally, there is insufficient
information available on the beneficial
owners of private and foreign trusts, and
there are no legal requirements on trust
service providers to obtain, verify, and
retain records of the trusts they create.

Procedural Criminal Law

CEPEJ: Revised Guidelines on the
Creation of Judicial Maps to Facilitate
Access to Justice and on Judicial Time
Management

At its last plenary meeting (on 5-6 De-
cember 2013), CEPEJ adopted its re-
vised guidelines on the creation of ju-
dicial maps to support access to justice.
The original document intended to iden-
tify important factors to be taken into
account by national policy makers when
deciding the size and location of particu-
lar courts (see eucrim 3/2013, p. 88).

Also, the SATURN Guidelines for
judicial time management have been up-
dated. These guidelines (first published
in 2008) are updated every five years
in order to take into account the devel-
opments that occurred in the Member
States in the field of court management
(see also eucrim 3/2009 p 85-86; 4/2009
p- 154; 1/2010 p. 24).
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Where Should the European Union Go
in Developing Its Criminal Policy in the Future?

Hans G. Nilsson, jur drh.c.*

The Lisbon Treaties sought to address several of the criminal
policy shortcomings that I have mentioned in the editorial of
this number of eucrim. Whether they have been adequately
addressed is still too early to assess, but some of the experi-
ences show that we are on the right track. In particular, the use
of QMV (Qualified Majority Voting) and co-decision under
the ordinary legislative procedure have permitted less tortuous
compromises to be made.

It should also be said that the Lisbon Treaties also brought some
new challenges to the development of criminal policy in the Eu-
ropean Union. Contrary to what many believe, the Union’s crim-
inal law competence was restricted compared with the criminal
law competences of the Amsterdam Treaty, since it was made
clear that the Union’s competence in this area is also based on the
principle of conferral. The Union can also only deal with certain
procedural issues, certain defined aspects of substantive criminal
law, and at most when it is essential to support already adopted
policies. In negotiations in the Council, it is sometimes heard that
the Union has no competence in relation to certain parts of Com-
mission proposals, e.g., when preventive aspects are dealt with
or when statistics are required. When the Council discussed con-
fiscation, it was questioned whether confiscation was a “sanc-
tion,” and the final result was that the Union only could adopt
rules on confiscation relating to the so-called eurocrimes enu-
merated in Art. 83:1. Confiscation provisions of a general nature
could not be adopted.

I. Within this Restricted Framework Provided by the
Lisbon Treaty, what Could or Should the Union Do?

Discussions in the context of preparation of the Art. 68 strate-
gic guidelines show that there is not much enthusiasm within
the Union for taking many legislative initiatives in the next five
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years. Words like “consolidation,” “implementation,
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evalua-
tion,” and “no new legislation” have become buzzwords in the
debate. In reality, this means legislative lethargy and comes
close to a stop in the development of an EU criminal policy.
At the recently held Commission conference called “Assises
of Justice,” the key words repeated by many speakers were
“Festina Lente” — make haste slowly.

There are a number of areas, however, where the Union could,
and should continue its work — and not necessarily legislative
work. I will deal with some of these areas in the following.
But first, I would like to make a general remark. Criminal law
has been territorially anchored for centuries and even thou-
sands of years. It is an extremely sensitive part of national law,
where national parliaments and a number of authorities dealing
with law enforcement in the widest sense of the word are in-
volved. It involves the ultimate power of the nation state, namely
to arrest and punish individuals that have infringed the criminal
code or criminal provisions in specific parts of the legislation.

At the same time, crime has become increasingly interna-
tional; criminals use the opening up of borders for their own
criminal purposes, and they have become highly professional.
There is an obvious need for the Member States to cooperate
and become more efficient in fighting crime. As one Justice
Minister put it: “We cannot fight 21st Century criminals with
the weapons of the 19th Century.” “Traditional cooperation
relations which have prevailed up till now between Member
States should be replaced by a system of free movement of
judicial decisions in criminal matters, covering both pre-sen-
tence and final decisions, within an area of freedom, security
and justice,” as stated in the preamble to the Framework Deci-
sion on the European Arrest Warrant.

There is a paradox in this opening statement — we are trying
to create (the Treaty of Lisbon has in fact declared it) an area
of justice, but at the same time criminal law is exceptionally
territorial. And the Treaty itself obliges the Union to respect
the different legal systems and traditions of the Member States
(both, in general, in Art. 67 and, in particular, in Art. 82, where
they are taken into account). It is clear that the equation is very
difficult to apply in a consistent way.

II. Where Should the Union Continue
Its Criminal Law Work?

One area in which the Union could do more is the area of eval-

uation, where the Lisbon Treaties provide a clear legal basis
in Art. 70 for a so-called “peer evaluation.” The Stockholm
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Programme has also called on the Commission to come up
with a proposal in the area. This has never been done (although
the Schengen evaluation was finally adopted on the basis of
Art. 70, but it was proposed with Art. 77 as its legal basis), and
the Union is still evaluating criminal policies, in fact policies
on organized crime, on the basis of an old Joint Action from
1997.

Another area where the Union should continue its work is
in the field of judicial training. There as well, the Stockholm
Programme made a number of proposals to further this very
important area for the creation of mutual trust. However, one
proposal was never formally made: the setting up of a special
judicial training school within the Union — “Eurotrain.” Why
should the Union have a police school (CEPOL) and not a
judicial one? There is a big difference between networks for
judicial training, which are to a great extent focused on na-
tional procedures and practices, and a truly European Union
School, where general principles of European law, the Char-
ter, and the ECHR as well as the case law of the ECJ and the
ECtHR would be taught. The EU-specific judicial ignorance
of judges and prosecutors in many parts of Europe is surpris-
ingly poor, probably because they believe that criminal law is
only national and not European. For example, the Pupino case
is not known among most judges or prosecutors I meet. It is
even unknown in many Ministries. Where it is known, it is not
applied. A 3-month course in a European Union School would
remedy this.

The Lisbon Treaties for the first time also gave explicit com-
petences to the Union in the area of crime prevention, to the
exclusion of approximation. Has the Union set up a research
institute, as foreseen in the Stockholm Programme? How
much money is spent every year on crime prevention? Are we
seriously trying to approximate the collection and analysis of
crime statistics at the European Union level? The answer is no.

When it comes to the approximation/harmonisation of sub-
stantive criminal law and procedural law, is it appropriate that
we should take a “legislative break” and concentrate on imple-
mentation and evaluation instead? All instruments made under
the Amsterdam Treaty should have been implemented by now,
several even many years ago, but many of them have either not
yet been implemented or have just recently been implemented.
Is this an argument for not adopting any new legislation if it
is necessary, as shown in impact assessments? Nowadays, im-
pact assessments are a Treaty obligation (but one can easily
argue that the Union should continue to improve them).

The European Commission recently published its first anti-

corruption report. The report contains country reports, but the
Commission did not foresee making any proposals as regards
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the substantive criminal law aspects of corruption despite the
fact that the EU acquis relating to corruption is not that well
developed. We have a Framework Decision on private corrup-
tion (with exceptions and compromises), a Protocol to the PIF
Convention on corruption within the framework of the pro-
tection of the financial interests of the Union, a convention
on corruption of EU officials, and a contact point network on
corruption with a very uncertain future, which seems not to be
linked to the Union at all.

This is not much. It is fragmented and not comprehensive. Is
so-called trafficking in influence an offense everywhere in the
Union? It is not. If a French judge asks for a search in another
Member State on the basis of a trafficking in influence offense,
he might not get it because it is not an offense in the other
Member State because of lack of double criminality. This is far
from being an area of justice.

And what about the offense of money laundering? This is an-
other one of the ten so-called euro-crimes in Art. 83:1 TFEU.
There are still Member States of the Union in which it is not
punishable to launder the proceeds from your own drug traf-
ficking or kidnapping ransoms. And a number of exceptions
still exist in relation to the all-crimes approach of the 1990
(yes, 1990!) Council of Europe Convention on money laun-
dering.

When it comes to organised crime, as mentioned in Art. 83:1,
the fact is that the Union has no clear definition of what that is.
We have a “definition” in a Framework Decision of a “crimi-
nal organisation” but there are so many loopholes in it that it
is rendered practically useless for purposes of approximation.

On the non-repressive side, the Union has improved its record
considerably in the past few years. We already have a full cor-
pus on victim’s rights with six adopted Directives that fully
or partially deal with such issues. Moreover, the Union has
adopted three measures from the Stockholm Roadmap on sus-
pected and accused person’s rights in criminal proceedings,
and three more measures are under negotiation.

But more still has to be done. The codes of criminal procedure
of the Member States are not confined to six measures but also
raise a number of other issues. [ am not suggesting that we
have to make a European Code of Criminal Procedure — this is
pure utopia — but I am suggesting that we need to approximate
more standards for suspects in order to increase mutual trust
and confidence among citizens, legislators, and the judiciary/
law enforcement. It is only in this way that we can progres-
sively increase confidence and trust in each other’s judicial
systems while fully respecting each other’s legal systems and
traditions. Issues like judicial remedies come to my mind in
this context.



lll. Long-Term EU Criminal Policy

From a long-term perspective, it seems clear to me that, if the
Union wishes to develop its criminal policy, there is a need for
a Treaty change. The casuistic, piecemeal approach of Art. 82
and, in particular, Art. 83, is not very appropriate in order to
develop a genuinely effective criminal policy, and is certainly
contrary to the very idea of the creation of an area of justice.

The right of extension of Union competence provided in
Art. 83 is not sufficient, as it requires unanimity and the con-
sent of the European Parliament. The fight against racism and
xenophobia is but one example. We have an old Framework
Decision but are not allowed to do further legislative work
in this area (to the extent that it goes beyond discrimination),
since there is no legal basis in Art. 83 for doing so. And yet the
fight against racism and xenophobia is mentioned in paragraph
3 of the core Art. 67 as one of the key issues for the Union.
There is no logic, but only politics to this choice. The Union,
moreover, does not have any competence to approximate all
32 categories of offenses mentioned in Art. 2 of the Frame-
work Decision on the European Arrest Warrant.

In the longer term, the Union will have to make a choice on
where to go: in the direction of a United States of Europe,
with federal crimes coexisting with “local” crimes, or towards
maintaining the 30 different legal systems we have with a care-
ful and cautious fragmented approximation on a step-by-step
basis? No doubt the latter approach will prevail. But it may
also lead to further fragmentation, opt-ins and opt-outs, and
more complexity for law enforcement and judges to the detri-
ment of fighting serious, organised, and cross-border crime —
an area where we all share a common view.

Criminal law is a whole. It is a system. If one touches one part
of the system, other parts will be affected as well. This is true
not only for Member States but also for the Union. If we are
serious about our stated Treaty aim, namely to create an area
of justice, we need to take down some more of our borders for
law enforcement and judicial authorities as well.

We have now inserted into the Treaty the principle of mutual
recognition. Taken to its extreme, this would mean that a judi-
cial decision by a judge in one Member State would be imme-
diately and unconditionally executed without any further for-
mality. The reality in Council negotiations, even immediately
after 9/11, was/is totally different. In the Framework Decision
on the EAW, there are three mandatory grounds for non-rec-
ognition, seven facultative ones (which a number of Member
States have made mandatory through legislation), and at least
seven other different ways of postponing surrender to another
Member State. In the European Investigation Order Directive
that was recently adopted, there are provisions to the effect
that, if you cannot execute an investigative measure for your
own law enforcement, you cannot do it for a foreign one either.
Through the backdoor, we are reintroducing territoriality in
the area of freedom, security and justice.

One can observe a successive “clawing back of powers from
Brussels” in a number of areas of discussion in the past five
years, in particular in the mutual recognition instruments. The
recent yellow card from national parliaments in 11 Member
States in respect of the setting up of the European Public Pros-
ecutor’s Office is another sign that Member States want to be
very cautious in this very sensitive area. In the foreseeable
future, as witnessed in the post-Stockholm discussion, Festina
Lente will rule.

Hans G. Nilsson, jur dr h.c.

Head of Division Fundamental Rights and Criminal
Justice, General Secretariat of the Council of the EU

* The opinions expressed are those of the author and not necessarily those
of the institution at which he is employed or those of any of the Member States
of the EU.
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EU’s Criminal Policy and the Possible Contents
of a New Multi-Annual Programme

— From One City to Another...

Lorenzo Salazar

The steps forward of the European Communities or of the
European Union have always been quite associated with the
names of the cities where the crucial decisions — very often
long prepared in advance in Brussels, Strasbourg or elsewhere
— were presumed having been finally taken: Rome, Maastricht,
Amsterdam, Nice, Lisbon...

The same is true of the turning points in the field of Justice and
Home Affairs after the entry into force, in November 1993,
of the Treaty establishing the European Union (the Maastricht
Treaty).

Immediately after the entry into force of the Amsterdam Trea-
ty, on 1 May 1999, a clear need emerged to streamline the
future initiatives to be taken within the framework of the rein-
forced Justice, Freedom and Security (JLS) scenario provided
for under the treaty in order to implement its new objective
“to maintain and develop the Union as an area of freedom,
security and justice, in which the free movement of persons is
assured in conjunction with appropriate measures with respect
to ... the prevention and combating of crime” (Art. 2 TEU).

In the years preceding the entry into force of the Amsterdam
Treaty, the experience with “soft-law programs,” such as the
“Plan of Action against Organized Crime” adopted by the
Council on 28 April 1997,! had already been tested by the
Justice and Home Affairs (JHA) ministers with quite satisfac-
tory results. Nevertheless, only on the occasion of the “special
meeting” of the European Council held in Tampere in October
1999 (to date the only meeting of the heads of state and gov-
ernment of the EU exclusively devoted to Justice and Home
Affairs matters), could a first “multi-annual program”, provid-
ing the Union with real “political guidelines and concrete ob-
jectives” for all the JLS policies, be considered adopted.

It was indeed in Tampere that the heads of state or government
(together with the president of the Commission) put forward
ideas of paramount importance, such as the principle of mutual
recognition of judicial decisions, the setup of Eurojust, or the
abandonment of extradition in favor of a system of surrender,
i.e., the European Arrest Warrant.
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Five years later, the “Tampere Conclusions” were followed by
“The Hague Programme”? (2004) and then by the “Stockholm
Programme” 3 (2009).

If, in the Hague Programme, the so-called “principle of avail-
ability” for law enforcement authorities* could still be per-
ceived as “the” strong message sent out by the document
(though rapidly forgotten), it is generally acknowledged that
none of these programs has ever achieved a level of ambi-
tion even comparable with the “Tampere Conclusions.” The
periodic exercise swiftly turned into a sort of “shopping list,”
where it was not always easy to make the distinction between
“real priorities” and just a long (and increasingly longer) list
of wishful thinking. The relatively concise 62 paragraphs of
the Tampere Conclusions first expanded in The Hague from
14 pages in the Official Journal to a 38-page long programme
in Stockholm; one could even say that the actual content of the
documents seems to be inversely proportional to the number
of pages used to convey it.

I. Implementing Art. 68 TFEU

Art. 68 TFEU, introduced by the Lisbon Treaty, stipulates that
“The European Council shall define the strategic guidelines
for legislative and operational planning within the area of free-
dom, security and justice.”

The Stockholm Programme was in fact formally adopted by
the European Council just a few days after the entry into force
of the Lisbon Treaty (1st December 2009) though conceived
well before that date. As clearly stated at the very beginning
of the document “this programme defines strategic guidelines
for legislative and operational planning within the area of
freedom, security and justice in accordance with Article 68
TFEU,” due to the fact that, for a few days, this provision of
the TFEU had formally provided the European Council with
a task that had in fact already been in its hands for a decade.

Hence, the Stockholm Programme became the first program-
matic document of the new “Lisbonized” era, because (at least



formally) it implemented the new provision of the treaty. At
the same time, it can also be considered the last multi-annual
programme to have been adopted by the European Council un-
der the “old” methodology inaugurated in Tampere.

It is no secret that the European Commission has never shown
great enthusiasm regarding these types of programmatic docu-
ments coming from the European Council. This seems par-
ticularly due to the fact that the Commission looks at them
as possibly jeopardizing its power of initiative in a sector in
which Member States are still provided with the possibility of
putting forward legislative proposals in the field of criminal
justice and police matters.

It should be also recalled that, when the action plan for imple-
menting the Hague Programme was presented, it was jointly
adopted by the Council and the Commission.> After the Stock-
holm Programme, the implementing “Plan of Action” was in-
stead adopted by the Commission alone,® without any nego-
tiations with the Council, thus providing the best evidence of
the strong wish on the part of the Commission to immediately
firmly take back in its hands any room for maneuver that had
only temporarily been abandoned in favor of the European
Council.

What is even more important to note is that the relationship be-
tween the two documents is not always stable and well defined
and, especially after the Stockholm Programme, the imple-
menting document does not, at least in some cases, necessarily
have much to do with its precursor.

Il. The New Strategic Guidelines: When (and Where)?

Less than four years after the adoption of the Stockholm Pro-
gramme, the European Council of June 2013 decided that, at
its June 2014 meeting, it “will hold a discussion ... to define
strategic guidelines for legislative and operational planning
in the area of freedom, security and justice (pursuant to Ar-
ticle 68 TFEU). In preparation for that meeting, the incoming
Presidencies are invited to begin a process of reflection within
the Council. The Commission is invited to present appropriate
contributions to this process.”’

The rush in which the decision was taken to hold this debate
well in advance of the sunset of the Stockholm Programme
(December 2014) was a bit surprising and what was expect-
ed by many to be the “Rome Programme” will probably be
recalled as the “Athens Programme.” Putting aside any con-
tention over geographic indications, the reasons for antici-
pating this debate in the European Council could perhaps be
explained by the extraordinary situation of an “institutional

jam” anticipated throughout 2014: successive changes in the
European Parliament (elections in May), in the Commission
(new President designated in June, with the new College due
to become operational in November), and following the elec-
tion of the new President of the European Council (October).

This already frightening scenario is accompanied by the addi-
tional incertitude in the JLS Area resulting from the end of the
transitional period under Protocol No. 36 and — in direct con-
nection with this — by the already decided UK opt-out from the
overall pre-Lisbon acquis. The UK opted out in order to avoid
becoming subject to the judicial control that the Court of Jus-
tice will be able to exercise over all the former “third pillar ac-
quis” after the 1st of December 2014 (i.e., all the instruments
adopted in the field of criminal justice and police cooperation
before the entry into force of the Lisbon Treaty).

The accelerated process put in place by the European Council
in June 2013 has pushed all the institutions to move on in order
to be prepared for the rendezvous of June 2014 without having
to devote an excessive amount of time to this task.

The Council started discussions among ministers under the
Lithuanian Presidency already (2nd semester 2013) on the
future “multi-annual program,” and these discussions have
continued under the Greek Presidency in the st half of 2014
in order to pave the way for the debate in the June European
Council.

The European Commission launched in late 2013 two public
consultations on the future of the JLS Area, one organized by
the Directorate General Justice (DG Justice), in the context
of a conference of the “Assises de la Justice” held in Brussels
in November 2013,® and the other by the Directorate General
Home Affairs (DG Home).? In response to the public consulta-
tions, a number of contributions were transmitted to the Com-
mission by different stakeholders, including many EU Agen-
cies.!0

The debates contributed to the issuing of two parallel Com-
munications, both released by the Commission on 11th March
2014: “The EU Justice Agenda for 2020 — Strengthening Trust,
Mobility and Growth within the Union”!! and “An open and
secure Europe: making it happen,” 2
cal priorities that, in the view of the Commission, should be

pursued for Europe to be a true common area of justice and

which set out the politi-

security in which fundamental rights are guaranteed.

Shortly after the adoption of the two Communications, the Eu-
ropean Parliament, for its part, held, on 19th March 2014, a
joint Committee meeting together with national parliaments
on the “Future Priorities in the Field of Civil Liberties, Jus-
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tice and Home Affairs;” the conclusions of the meeting devote
particular attention (together with the crisis related to illegal
immigrants in the Mediterranean sea, the future of Europol,
and data protection and electronic mass surveillance) to the
European Public Prosecutor’s Office and judicial cooperation
in criminal matters.

lll. The new strategic guidelines:
What Should They Look like...?

After analyzing all the different inputs and proposals provided
by the Commission Communications, the debate of the JHA
Ministers, and the other bodies involved, one could hardly ar-
gue that they contain a real impetus to move towards a new
“Tampere”, where strong ideas, somehow comparable to mu-
tual recognition, Eurojust, or the European Arrest Warrant,
could be found.

The above mentioned Communication of the Commission on
“The EU Justice Agenda for 2020,” using a sort of triple “C”
approach, clearly states that “... the focus of EU justice policy
in the years to come should be on consolidating what has al-
ready been achieved, and, when necessary and appropriate,
codifying EU law and practice and complementing the existing
framework with new initiatives.”'® The accent is clearly put
on the effective implementation of the existing acquis and its
“consolidation,” while the codification of this framework or its
integration with new legislative initiatives should be taken into
consideration only when necessary and appropriate.

The focus on the concrete “mise en oeuvre” of the legal in-
struments, after the great legislative efforts of the first dec-
ade of this century, had in fact already been announced in the
Stockholm Programme, where it was stated that “increased
attention needs to be paid in the coming years to the full and
effective implementation, enforcement and evaluation of ex-
isting instruments;'* nowadays “implementation vs. (new)
legislation” seems to become a sort of mantra which must be
repeated in any contribution in the JHA sector, no matter what
the Institution or the body providing it.

The only exception to this approach, which seems to view
the possible adoption of new legislation as necessary or (at
least) desirable in criminal matters, seems to be related to the
improvement of procedural rights of the defendants, to “fur-
ther strengthen the level-playing field and the consistency of
the protection of the rights of suspected persons” and to con-
tinue the process inaugurated in 2009 with the “Roadmap for
strengthening procedural rights of suspected or accused per-
sons in criminal proceedings.”!® The roadmap was adopted by
the Council at its meeting of October 2009, just before the en-
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try into force of the Lisbon Treaty; it can be considered as the
success story in the present EU criminal justice scenario and
has been already substantially implemented through a num-
ber of different directives, based on Art. 82 § 2 TFEU, which
have already adopted, are on the way to being adopted, or are
still under negotiation in the Council. These directives provide
“minimum rules” in the field of the rights to interpretation and
translation, for persons involved in criminal proceedings to
receive appropriate information, for them to have access to a
lawyer, while the other three initiatives already put on the table
by the Commission deal with the rights of children involved
in criminal proceedings, legal aid, and the presumption of in-
nocence.

While waiting for the finalization of the instruments still un-
der negotiation, the time may be right for already starting a
reflection on a possible new “Post-Stockholm Roadmap” to
strengthen the procedural rights of suspects and accused per-
sons in criminal proceedings.

Taking into account the results already achieved with the first
roadmap and what still remains to be dealt with, a tentative
(but surely not exclusive) list of measures, which could be tak-
en into consideration in view of the drafting of a new program-
matic document in the field of procedural rights, could include
the right of a person to be heard before a custodial measure is
imposed; the right to an effective appeal against certain deci-
sions taken against him and to a remedy (including a compen-
sation) in case of miscarriage of justice; a definition of the ne
bis in idem principle going beyond Art. 54 of the Schengen
Convention; and minimum rules to limit an excessive pre-trial
detention, stressing the nature of the measure as a “last resort.”

In favor of the idea of starting the process of a new roadmap,
we could also consider that the more instruments of an hori-
zontal nature providing for additional guarantees we have, the
less necessary a discussion of the insertion of specific proce-
dural guarantees into each single instrument under negotia-
tion becomes. This was the case, for instance, in the debate
surrounding the proposal for a regulation on the creation of
a European Public Prosecutor’s Office (EPPO), where the is-
sue of whether or not one should provide specific procedural
guarantees regarding the action of the new body has become
central to the negotiations.

Another subject which would certainly require future (and
further) attention is how to ensure that criminals and criminal
organizations are effectively deprived of their illicit assets be-
yond the cases already covered at present by criminal convic-
tions. The recently adopted Directive 2014/42/EU of 3 April
2014 on the freezing and confiscation of instrumentalities and
proceeds of crime'® has delivered a quite deceptive result as



to the final aim of the instrument, which, unlike the original
proposal of the Commission, does not include cases of “non-
conviction based confiscation.” If we wish to tackle organized
crime in an effective way, we should move towards the full
implementation of the principle of mutual recognition of judi-
cial decisions also in this field, thus providing for the concrete
possibility to recognize and execute any decision of confisca-
tion pronounced on the territory of the Union, provided that it
has a true judicial nature and is adopted with full respect for
the fundamental rights of the persons involved.

IV. A “Must Have": Judicial Training

EU law is providing practitioners, particularly national judges
and prosecutors, with instruments that are even more sophisti-
cated and which at the same time increasingly have an impact
on the daily lives of EU citizens (e.g., the European Arrest
Warrant).

Practitioners need to be able to handle these instruments ef-
ficiently. To this aim, they must be provided with adequate
training in order to respond to the high level of sophistication
achieved by EU law in this field and, more generally, to the
goal of building up a single area of justice throughout the EU
based on mutual confidence, a goal that requires professional
handling of all the legal resources provided and put in com-
mon by the EU.

The present situation of judicial training in the EU seems to
be characterized by a certain disproportion between the target
already announced by the Commission in its Communication
(training 50% of the 700,000 legal practitioners within the
EU, including all new judges and prosecutors) and the dimen-
sion and resources of the main actor in this field, the Euro-
pean Judicial Training Network (EJTN). Created as a network
composed of the national institutions responsible for judicial
training in the different Member States, the EJTN still has the
legal form of a Belgian ASBL (i.e., a non-profit organization
under Belgian law) and, even after adoption of the new finan-
cial framework, it is completely dependent on an annual grant
from the Commission. This situation can be seen as even less
satisfactory when compared with the far less sensitive training
of law enforcement authorities (at least from the point of view
of the handling of legal instruments), for which an EU agency
(CEPOL) was created already many years ago.

In the “EU Justice Agenda for 2020,” the Commission states
that “the experience of the EJTN should be consolidated and
expanded to include all new judges and prosecutors” but does
not specify how this objective should be achieved. Notwith-
standing the difficult financial situation and general reluctance

of EU institutions and Member States to go along with the
idea of creating new agencies, the possible “upgrading” of the
already existing EJTN to the status of a real European Law
Academy could be considered one of the best investments one
could envisage for the future development and effective im-
plementation of EU law.

V. What Next?

Together with the Union’s external action,!” the Area of Free-
dom, Security and Justice is the only area in which the Euro-
pean Council is explicitly called upon by the treaties to lay
down or define “strategic guidelines.” Reading this in con-
nection with the other specificities peculiar to Title V TFEU,
notably the derogation to the general principle that the “Union
legislative acts may only be adopted on the basis of a Commis-
sion proposal,” this seems to provide a clear indication that, in
these two specific areas, the treaties decided to keep the task of
orienting the action of the Union in the hands of the European
Council (which is not an intergovernmental body but a full-
fledged European institution under Art. 13 TEU).

After Tampere, The Hague, and Stockholm, the strategic
guidelines to be adopted by the European Council in June will
certainly constitute a turning point among the “old-fashioned”
multi-annual programs (the Stockholm programme, though
adopted after entry into force of the Lisbon Treaty, is still to be
considered part of them). A “new” system, should inevitably
be based on the true “strategic” nature of the guidelines, i.e.,
fewer pages of the Official Journal but more substance, in or-
der to provide genuine input and orientation for the subsequent
action of the Commission and the Council (as far as Member
States still have the possibility to put forward proposals in the
field of criminal justice and police matters).

Faced with a European Commission that appears progressive-
ly less inclined to be “guided” in the exercise of its right of
initiative by the European Council, the more the guidelines are
able to provide strong messages on selected topics, the greater
the chance that they will gain acceptance and be transformed
into concrete future initiatives or proposals by the Commis-
sion itself or by the Member States.

One can expect, for instance, that, in June, the European Coun-
cil, after having probably agreed on the importance of EU jus-
tice policy to ensure economic growth, may also wish to send
a strong message about its wish to fight economic crime and
illicit assets. It may also wish to see the proposed regulation
on the European Public Prosecutor’s Office adopted by a given
deadline, taking on board as many Member States as possible
on the common understanding that the unanimity required by
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Art. 86 TFEU for the adoption of the regulation does not in-
clude Denmark (which does not participate in title V of the
treaty) nor the United Kingdom and Ireland (which have not
opted into the regulation and thus will not participate into its
adoption).

At the same time, the June conclusions could also express the
wish to proceed towards the quick adoption of a new agenda
on the procedural rights of accused persons, in order not to
lose the momentum created by the results achieved with the
first roadmap and without putting aside the need for further
improvement of the rights of the victims, which are probably
not yet developed as much as needed at the level of the Union.

Last but not least, knowing that the new multi-annual financial
framework (MFF) will last until 2020, there seems to be an
emerging consensus among Member States to align the dura-
tion of future policy planning with the financial planning pe-
riod; if this indication is confirmed, the new programme could
be valid for at least six years after its adoption. The synchro-
nization of the policy period with the MFF certainly sounds
reasonable; at the same time, it could also raise some concerns
about possible reduced flexibility due to such a long period,
which, at the end of the day, will leave more margin for ma-
neuver in the hands of the European Commission.

If the European Council is able to provide the Council and the
Commission with such clear indications, the system will find
its institutional balance again. Justice and Home Affairs are in-

Lorenzo Salazar

Judge - Director for International Criminal Affairs
Ministry of Justice, Rome, Italy

1 0.J.C251,15.8.1997 p. 1.

2 0.J.C53,3.3.2005, p. 1.

3 0.J.C115,4.5.2010, p. 1.

4 See point 2.1 of the Conclusions: “the principle of availability, which means that,
throughout the Union, a law enforcement officer in one Member State who needs
information in order to perform his duties can obtain this from another Member
State and that the law enforcement agency in the other Member State which holds
this information will make it available for the stated purpose, taking into account the
requirement of ongoing investigations in that State”.

5 0.J.C 198, 12.8.2005, p. 1.
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deed at the heart of national sensitivities; if the times in which
initiatives lay in the sole hands of Member States are definitely
over, it is at the same time difficult to imagine that the Com-
mission alone could really be able to provide an answer to all
the political needs related to this area.

After 15 years of experience and the “golden age” of Tam-
pere, the process seems to have progressively lost its “propul-
sive impetus” in The Hague and in Stockholm. Regardless of
whether the new programme is known as the Athens, Rome,
or even the Brussels Programme, what is really at stake is the
question of whether the European Council will again be able
to firmly take into its hands the compass of the Area of Free-
dom, Security and Justice and provide clear orientation on the
way forward. It is neither necessary nor desirable for the Com-
mission to give up its role of initiating the Union’s annual and
multi-annual programming (see Art. 17 TEU) — and the Com-
mission would not do so under any circumstances — but the
co-legislators, the Council, and the Parliament, as well as the
Commission, have an interest in being provided with a clear
framework within which they can develop their respective ac-
tions.

If this is not the case and if the conclusions of June are (again)
deceptive from the point of view of the substance of their con-
tent, one could question whether Art. 68 of the treaty has pro-
vided an efficient policy instrument or even whether a multi-
annual programme as such can still be considered an adequate
policy instrument.

6 COM(2010) 171 final.

7 See p. 21 of the Conclusions (fn 4).

8 “Shaping Justice policies in Europe for the years to come”, Brussels 21-22
November 2013.

9 Acycle of three Conferences, in Rome, Berlin and Brussels, on the subject
“Debate on the future of Home Affairs policies: an open and safe Europe — What
next?”

10 Results of the proceedings, discussion papers, and written contributions are
available at: http://ec.europa.euljustice/events/assises-justice-2013/index_en.htm.
Among the European Political Center — EPC, “The Stockholm programme: what'’s
next? Contribution to the informal meeting of Justice and Home Affairs Ministers
(Vilnius, July 2013)", Brussels, 11 July 2013; Fundamental Rights Agency — FRA,
“Fundamental rights in the future of the European Union’s Justice and Home
Affairs”, Vienna, 31 December 2013; JHA Agencies Network, “Common General
Considerations by the JHA Agencies”, La Valletta, 27 February 2014.

11 COM(2014) 144.

12 COM(2014) 154.

13 COM(2014) 144 final, see point 4.

14 See point 1.2.3 of the Stockholm Programme, O.J. C 115, 4.5.2010, p. 1.

15 0.J. C 295, 4.12.2009, p. 1.

16 0.J.L127,29.4.2014, p. 1.

17 SeeArt. 16.6 TEU



All Roads Lead to Rome: The New AFS]J Package
and the Trajectory to Europe 2020

Prof. Dr. Ester Herlin-Karnell

When the Stockholm agenda was being negotiated in 2009,
the negotiators faced the uncertainty that the Lisbon Treaty
would never survive its initial failure of 2007 and thereby
risked the same fate as the doomed Constitutional Treaty
of 2005. Such a scenario would have ended the fast track
to further EU integration in criminal law as a better route
to pursue than the alternative, namely the Court’s case law.
Five years after the successful entry into force of the Lisbon
Treaty and the Stockholm Programme, and with all the legal
possibilities in place to move forward with this EU project,
the political climate in the EU seems all the more difficult,
and it is marked by intense and heated debate on the subject.
The Commission’s communication, however, on “The EU
Justice Agenda for 2020 — Strengthening Trust, Mobility and
Growth within the Union” indicates that there is reason for
hope.! Most importantly, the document demonstrates that the
EU’s policy in this area has been largely streamlined with
other EU polices, as EU criminal law has also been affected
by the financial crisis.

The EU’s area of freedom, security and justice is an area that
has had to respond to this question more urgently than perhaps
any other EU policy area. Not only is the AFSJ still the fastest
expanding field in contemporary EU integration, but it is also
a very sensitive field, dealing with the most delicate legal
issues such as the fight against crime, security, fundamental
rights of protection, and judicial cooperation. The Stockholm
Programme, which entered into force in conjunction with
the Lisbon Treaty, is already coming to an end in 2014. The
transnational Protocol No. 10 is likewise coming to an end
and some Member States like the UK have to decide on their
commitment to the Union and to criminal law (The UK’s semi-
permanent opt-out under Protocol 36 and hence the uncertainty
are also coming to an end). This would indicate the beginning
of something new: a novel era for AFSJ law.

This is certainly the hope of the Commission, which has set
out its view in two communications: one dealing concretely
with justice and home affairs and the other indirectly so in
terms of the rule of law, which is of importance for the AFSJ.?
Thus, for the first time, the AFSJ and the new multi-annual
programme has been placed in the wider context of the future

of Europe. 2020 is the EU’s vision when all will get well.
What then would not be more suitable than including the
AFSJ in this schedule?

This brief contribution will offer some reflections on the future
of AFSJ law and what the author considers to be the main
challenges for EU governance in this area by offering eight
key points for further reference in the future. This article will
focus on criminal law but also underline the importance of a
holistic understanding of the AFSJ as a whole — not isolated
but related to the EU acquis in its entirety while still being
characterized by the core of its sensitive subject matter of
criminal law and human rights protection.

|. Background

In December 2009, the Stockholm Programme was adopted in
tandem with the entry into force of the Lisbon Treaty. Hence,
it was adopted at a sensitive constitutional moment for EU
integration, when the famous pillar structure of the EU was
abolished and when the Court of Justice gained jurisdiction
in the thorny legal area of crime, security borders, and the
fight against terrorism. While the founding AFSJ council
Programme, Tampere concluded in 1999 was groundbreaking
in the sense that it adopted mutual recognition to the AFSJ
(then under the former third pillar), Stockholm was more
challenging in elaborating on the new legislative powers as
granted by the Lisbon Treaty. Yet perhaps Tampere has been
the most important document for the development of the AFSJ
law ever, as it extended the mutual recognition template, as
traditionally applied within the internal market, to the criminal
law cooperation area. While mutual recognition within the
AFSJ has been much criticized for its overemphasis on law
enforcement and little focus on procedural safeguards, it has
had a remarkable effect on the “EU” indirectly harmonizing
national criminal law and criminal procedure.

According to Art. 68 TFEU, the European Council “shall
define the strategic guidelines for legislative and operational
planning;” part of this planning involves the drawing up of
a multi-annual agenda of points to be achieved in the AFSJ.
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This is well underway now. The European Council in its
27-28 June 2013 conclusions mandated the future Presidencies
to start discussions on new strategic guidelines in the area of
freedom, security and justice with a view to its June 2014
meeting. The intention is to agree on the new Post-Stockholm
Programme (2015-2020) at the European Council on 26-27
June 2014. The new programme will be formally adopted under
the Italian Council Presidency (July—December 2014) and
may be called the “Rome Programme.”3 With this contextual
background in mind, I will set out my main concerns and
suggestions for the future AFSJ programme in the following.

Il. The New AFSJ Multi-Annual Programme

The underlying tone of the Commission’s communication on
the EU Justice and Home affairs Agenda for 2020 is that, in the
15 years that have passed since the Treaty of Maastricht and the
complex pillar structure that previously marked EU criminal
law, this area is finally on track as being intensively related to
other EU policies. It has just taken a bit longer. A very recent
Eurobarometer survey, “Justice in the EU” (November 2013),
offers an interesting foray into the empirical reality of AFSJ
culture in EU legal practice. The basic message of this survey is
that the construction of the AFSJ has come a long way but is still
far from its completion and, although fairly positive towards
the EU enterprise, that there is still room for improvement
when it comes to the efficiency of the judiciary.* Whilst the
evaluation seems to confirm the common stereotypes — that
Southern European countries distrust their judiciaries while
the Nordic countries, Germany, the Netherlands, the UK, and
Belgium are more positive towards their judicial systems — the
results could, of course, also reflect the national cultures as to
how the questionnaires were filled in.

In the following, I will set out eight key points that, in my
view, are of crucial importance for the development of the
AFSJ in the future Rome programme (if that is to be the name).
Therefore, this reflection should be seen as a plea for the EU
legislator and the judiciary to focus on certain central aspects.

Ill. Eight Key Points of Reference for the Future
Regarding Criminal Law and the Drafting
of a New Multi-Annual Programme

1. The rule of law and the AFSJ

It seems to be a tactical move on the part of the Commission
to issue a communication on the rule of law in conjunction
with its Europe 2020 communication for the AFSJ.> As rightly
observed by the Commission, the rule of law is the backbone

28 | eucrim 1/2014

of any democracy and all Union activity. The Commission
points out that where Member State mechanisms to secure
the rule of law cease to operate effectively this endangers
the functioning of the EU’s need to protect this principle as
a common value of the Union. It could be said that the rule
of law encompassing the broader notion of “justice” is the
basic constitutional principle on which other EU principles are
based. The rule of law really is, therefore, the backbone upon
which to base AFSJ cooperation. In addition, the rule of law
is connected to the principle of legality in criminal law and to
the principle of conferred powers in EU law. The EU needs to
be firm on its commitment thereto, as it is so closely related
to the protection of human rights and the kind of criminal law
that will emerge in 2020.

2. Holistic view: How different is the AFSJ from the rest
of the EU acquis?

There is a constant need at the EU level to reconcile the
complexity of EU constitutional law in general with the
peculiarities of criminal law. As the Commission stipulates
in its communication mentioned above,® there are no rights
without effective remedies, and it is important to highlight
the role of Art. 47 Charter on Fundamental Rights, which
codifies these rights in the Treaty together with Art. 19 TFEU.
To achieve a smooth operation of the enforcement system,
the Commission proposes a holistic view of the consumer
law acquis as a fundamental part of the AFSJ, which
integrates civil law cooperation, criminal law cooperation,
security and border control. In particular, the digital market
and E-justice directives are of importance here, touching as
they do on financial crime legislation and the question of
trust in the market. Hence, the realization of an enforcement
system of the Charter and effective judicial protection should
constitute the starting point for any successful cooperation
in the AFSJ. As Peers points out in his recent analysis of
the new multi-annual programme, while there are frequent
references to the Charter and human rights protection, there
is not much discussion as to its enforcement.” This is an
important point, as the enforcement of the Charter and the
boundaries of Art. 51 clearly have important implications for
the scope of fundamental rights protection vis-a-vis Member
State autonomy in this area.

The point is that the AFSJ is not to be seen in isolation from
the rest of the EU acquis but should be viewed holistically as a
whole in the EU without denying the special features of AFSJ
law. Criminal law, in particular, offers a delicate test case,
dealing as it does with very sensitive issues of human rights
protection and the deprivation of freedom as well as security
and moral-philosophical issues.



3. Mutual recognition: Mutual trust is the bedrock upon
which EU justice policy should be built?

The creation of trust is long-term fundamental construction
work for the EU. Much of the judicial cooperation in this area
is based on the principle of mutual recognition. The difficulty
in this area is that the notion of trust has been a difficult
parameter to monitor and initially was pushed in favor of
justifying increased EU action and the adoption of instruments
like the European Arrest Warrant in early cases such as
Advocaten voor de Wereld.? In this case, the Court of Justice
insisted that the EU judicial area for criminal law cooperation
had sufficient mutual trust in order to justify the application of
mutual recognition in this area. But a lot of water has passed
under the bridge since then. In its recent communication,
the Commission states that people are increasingly crossing
borders and that they are increasingly frustrated with the
cumbersome procedures. Interestingly, the Commission links
this to the economic crisis and points out that, as a result,
border crossing has affected the efficiency and capacity of
some national legal systems and that this undermines trust.
More trust is needed.

Therefore, in its communication the Commission sets
out to focus on three key words: consolidate, codify, and
complement. With this approach, the Commission means that
it will focus on the need to uphold fundamental rights, meaning
ensuring effective remedies and improving judicial training.
Specifically, it emphasizes the need for digitalization as that
facilitates access to justice. With codification, the Commission
means that the need to bring the legislation enacted so far
with regard to due process rights into one instrument would
make it more accessible. Finally and of utmost interest, with
“complement” the Commission means that the EU should
develop a common sense of justice linked to the broader
question of values.

This neatly brings us to the fourth key point of this paper,
Europe’s justice deficit, namely that of border control and the
new role of the criminal law. Accordingly, this is an area in
which the question of values is put to the test.

4. Border crisis and relationship with criminal law
and effectiveness

While this analysis is confined to the impact of the AFSJ
developments in criminal law, it should not be denied that many
of the key future challenges concern not only criminal law but
also asylum issues, security, and border control. The migration
crisis has hardly escaped anyone. At present it seems a little
unclear how there can be a common European solidarity here

when not more is being done at the political level. Moreover,
from the perspective of criminal law, migration law is an
interesting example of the application of criminal law in the
new area. Increasingly often, the EU is now invoking criminal
law sanctions as a preventive measure.

For example, in the El Dridi judgmen‘[,10 the principle of
effectiveness (as developed in EU criminal law) was relied
upon by the European Court of Justice to define the competence
and margin of discretion Member States have concerning the
coercive measures that could be implemented in the context of
the procedure for the return of illegally staying third-country
nationals.'! Here, the effectiveness principle was employed as
a way of restricting competences in the sense that the Member
State may not prevent the achievement of the objectives of the
Returns Directive, 2 specifically as regards the implementation
of an efficient policy of removal and repatriation of illegally
staying third-country nationals.'® Thus, there are good reasons
to believe that the effectiveness principle will continue to play
an important role in this area and help shape the constitutional
contours of an AFSJ.'*

5. EU regulation of cybercrime and data protection

Needless to say, this area is set to offer challenges in the future.
The recent spying scandals and the transatlantic dimension of
EU law in this area confirm the close relationship between
the development of EU policies and politics. An example of a
delicate measure in this area is the “European terrorist finance
tracking system.”'> The proposal specifically concerns EU-
US cooperation and the collection of data in the fight against
terrorism and its financing. It illustrates the difficulties that the
EU faces with regard to the adequate protection of data in the
security context. Although cybercrime is the latest security
buzzword, the need to fight it has been around since the advent
of the Internet, and counter-action has been taking shape
over the past ten years. During this period, the EU has been
making significant efforts to develop a framework for dealing
with cybersecurity in the EU area.'® It has therefore drawn up
a proposal for a directive to tackle this threat; this proposal
is closely linked to the EU’s fight against organized crime'’
and is based on Art. 83(1) TFEU, which covers computer
crime in the broad sense.'® The recently agreed upon Cyber
Crime Directive is a legal guinea pig in this respect as regards
how to reconcile an adequately high level of fundamental
rights protection with the EU’s insistence on and objective of
achieving internal security.19 In any case, perhaps the recent
judgment in digital rights, confirms a change of attitude by
the Court of Justice as regards how far EU law can go in
the name of ‘effectiveness’. 2° The Directive under scrutiny
authorized the gathering of data and far reaching surveillance
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mechanisms in order to ensure the effective fight against crime.
The Court annulled the Directive on the grounds of breach of
proportionality as it held that the Directive had a too sweeping
generality and therefore breached, inter alia, the basic right of
data protection as set out in the Charter of Fundamental Rights
Article 8.

6. Fundamental rights and the Charter

The importance of the Charter for the future of EU criminal
law cannot be underestimated and hence it has been touched
upon throughout this brief reflection. As Peers points out in his
recent analysis of the post-Stockholm agenda, any reference
to ensuring the correct implementation of EU legislation and
rhetorical commitments to the Charter mean nothing without
the Commission committing itself to bringing about more
infringement actions in such cases. In respect of due process
rights, Art. 49 of the Charter provides a requirement of
legality and proportionality in a more extensive way than the
ECHR. Also, Art. 47 of the Charter guarantees the right to an
effective remedy, as noted above, while Arts. 48-49 stipulate
the presumption of innocence and the right of defense.?! The
latter provision also makes clear that the severity of penalties
may not be disproportionate to the criminal offence. It is
therefore likely that the binding status of the Charter will both
be of significant symbolic importance and have a substantive
impact on criminal law. The future will show how far-reaching
the Charter is in light of the limitations set by Art. 51 Charter
and it insistence on an implementation measure to trigger its
application in the Member States.”? In any case, it always
applies to the EU institutions in all their activities and that is
very important. Several important instruments have recently
been adopted in this area such as the Directive on the Right of
Access to Lawyer.23

1. Differentiation: the way forward?

Perhaps the most complex issue for the future, not dealt with
by the Commission in its communication on Europe 2020
and the AFSJ, is that of the flexibility provisions.24 As is
well known, the UK, Ireland, and Denmark have negotiated
a unique approach to the AFSJ project. This poses challenges
not only for those trying to analyze the current state of play but
also for national courts as well as the Court of Justice when
applying EU constitutional principles. These Member States
have the opportunity to opt out of criminal law cooperation
provisions as provided for by the Lisbon Treaty and Protocols
Number 21 and 22.%° They can later opt in under the conditions
set out in the protocol. In addition, Transitional Protocol No 36
contains specific rules that apply only to the UK and in which
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the UK must decide by 2014 whether it wishes to participate
in remaining third pillar measures at all and whether it accepts
the jurisdiction of the Court in this area.”® The consequence
of any opt-out (not participating in a measure) is that the
Court of Justice will not have jurisdiction to monitor it and,
furthermore (obviously), that the Member State is question is
not participating. An opt-out also applies to any international
agreement concluded by the Union in relation to the
cooperation in question. In other words, an opt-out has serious
consequences for the EU in general. Moreover, according to
Protocol nr 22, Denmark has opted out from the AFSJ venture
and participates in Schengen-related measures and pre-Lisbon
third pillar instruments on the basis of international law as
before; they continue to be binding and applicable to Denmark
as previously, even if these acts are amended. It could be the
case, however, that Denmark notifies the other Member States
that it wishes to join the EU criminal law “project.”

Clearly, this is bound to be a political decision and will be
the cause of further complexity in the legal discussion on
the AFSJ. Future case law must clarify what this tells us
with regard to the scope of the Charter. The opt-out area and
the concept of a multi-speed Europe is a testing ground for
the AFSJ and the scope and function of the traditional EU
constitutional principles.

8. External dimension of the AFSJ and growing
importance of agencies

While the AFSJ sphere is becoming increasingly securitized,
with an increasing mixing and mingling of the internal
and external agenda, the number of actors in the AFSJ
scene is increasing. The Commission has issued yet another
communication “An open and secure Europe: making it happen,”
which follows the path set by the Stockholm programme
and stresses the increasing importance of the EU’s internal
agenda.27 As the Commission puts it: “steps taken to ensure
freedom, security and justice in Europe are also influenced by
events and developments outside the EU.” In other words, the
external agenda shapes the internal agenda here.

In the context of Europe 2020, the global impact of the AFSJ
has mostly been linked to consumer concerns and the digital
agenda. As noted above, however, the digital agenda touches
upon difficult issues of the balance between “fundamental
rights” and the growing international surveillance trend. The
external dimension to AFSJ law and EU criminal law is,
however, of growing importance and closely linked to the
transatlantic endeavours to fight terrorism and cybercrime.
The growing role of agencies such as Eurojust and Europol
are increasingly important agents in the AFSJ machinery, and



their role raises issues of accountability, e.g., how to hold these
agencies accountable in the absence of any concrete guidelines.
The letter issued by the Director General of Justice and Home
Affairs Council of the European Union is an interesting read
in this regard.28 Importantly, the letter stresses the potential
of these agencies in contributing to the creation of a common
culture in AFSJ law.?’

IV. Within which Parameters Should the AFSJ Navigate?
—Final Remarks

The future Rome programme (if that will be the name) is by
no means an end to the complexities faced by the EU in the
AFS]J but instead the beginning of an even more perplexing
era. It is still a safe bet that the future of EU criminal law and

THE NEW AFSJ PACKAGE AND THE TRAJECTORY TO EUROPE 2020

AFSJ law more broadly depends on the EU’s ability to uphold
and strengthen the rule of law. Instead of going in circles, the
justice agenda should now lead the way towards the creation
of a genuine justice area in criminal law (and other areas).
Therefore, there is no need to cross the Rubicon (to borrow an
expression in the AFSJ context from the House of Lords in the
Dabas’? case) as was done a long time ago and, most recently,
in Rome 1957. The Rome programme should therefore be
embraced as an opportunity to navigate back to basics through
different means: a strong commitment to the rule of law and
human rights protection as the guiding dictum in all AFSJ law.
The future of EU criminal law, therefore, will largely depend
not only on the politics within the EU’s institutions but also
on the level of sophistication among all those who practice
or research the area as well as their capacity to influence the
debate on how to shape the face of criminal law in 2020.
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The Directive on the Right of Access to a Lawyer

in Criminal Proceedings and in European Arrest

Warrant Proceedings

Steven Cras*

On 22 October 2013, the European Parliament and the Council
adopted Directive 2013/48/EU on the right of access to a law-
yer in criminal proceedings and in European Arrest Warrant
(EAW) proceedings. The Directive also addresses the right
for suspects and accused persons in criminal proceedings, and
for persons subject to EAW proceedings, to have a third party
informed upon deprivation of liberty and the right to commu-
nicate with third persons and with consular authorities while
deprived of liberty.! The part of the Directive regarding the
right of access to a lawyer is the core measure of the roadmap
for strengthening the procedural rights of suspects and accused
persons in criminal proceedings, which was adopted by the
Council in 2009. The Directive, which is inspired to a large
extent by the Salduz case law, is a true milestone that has been
welcomed by all stakeholders.

This article describes the genesis of the Directive and provides
a description of some of its main elements. The difficulties
that some Member States had with the proposal of the Com-
mission are addressed, contributions by the six-monthly rotat-
ing Presidency of the Council are described, and the important
role played by the European Parliament during the co-decision
process leading to the final text of the Directive is highlighted.

I. Genesis of the Directive
1. Background

In 2004, the European Commission submitted a proposal for
a Framework Decision on certain procedural rights in crimi-
nal proceedings throughout the European Union.? This pro-
posal aimed to introduce a comprehensive set of common
minimum standards and so address the imbalance between,
on the one hand, the substantial progress that had been made
in the European Union with a view to combating crime and,
on the other hand, the procedural rights of suspects and ac-
cused persons in criminal proceedings. However, since the
Council was unable to reach unanimous agreement, as re-
quired under the rules of the Amsterdam Treaty, work on the
proposal was abandoned.

32 | eucrim 1/2014

Work on the issue of procedural rights was relaunched in
2009 when, on the eve of the entry into force of the Lisbon
Treaty, the Council adopted a roadmap for strengthening the
procedural rights of suspects and accused persons in criminal
proceedings.® In contrast to the 2004 Commission proposal,
which envisaged creating a comprehensive set of procedural
rights, the roadmap is based on the idea that action should be
taken following a step-by-step approach, one area at a time.
Therefore, the roadmap contains a non-exhaustive list of five
measures — A to E — in respect of which the Commission is
invited to submit proposals. Since its adoption in 2009, the
roadmap constitutes the basis for the work in the European
Union on strengthening the procedural rights of suspects and
accused persons in criminal proceedings; the roadmap and its
genesis were described in more detail in an earlier article pub-
lished in this journal.*

On the basis of the roadmap, the European Parliament and
the Council adopted, in 2010, Directive 2010/64/EU on the
right to interpretation and translation in criminal proceedings’
“measure A”), and, in 2012, Directive 2012/13/EU on the
right to information in criminal proceedings® (“measure B”).

2. The Salduz judgment

According to the roadmap, measure C was meant to deal with
“legal advice and legal aid.” The short explanation in the road-
map provided that “the right to legal advice (through a legal
counsel) for the suspected or accused person in criminal pro-
ceedings at the earliest appropriate stage of such proceedings
is fundamental in order to safeguard the fairness of the pro-
ceedings; the right to legal aid should ensure effective access
to the aforementioned right to legal advice.”

The right to legal advice, and the accompanying right to legal
aid, is often considered to be the most important procedural
right of suspects and accused persons in criminal proceedings.
Differences of opinion between the Member States regarding
the rules to be established in this domain were the main rea-
son why the Member States could not reach agreement on the



comprehensive Commission proposal of 2004. This is under-
standable, since the systems of the Member States regarding
legal advice are very different, and anything in the European
Union that costs money, including the right to legal aid, is al-
ways very sensitive. For these reasons — the importance of the
rights concerned and the difficulties in reaching agreement in
the past — the proposal by the Commission on measure C was
awaited with great interest.

There was also considerable interest in the proposal because
it would provide an interpretation by the Commission of the
judgment of the European Court of Human Rights (ECtHR)
in the Salduz case.” In this judgment of November 2008, the
Strasbourg Court ruled that “in order for the right to a fair
trial to remain sufficiently practical and effective, Art. 6(1)
[of the European Convention on Human Rights (ECHR)] re-
quires that, as a rule, access to a lawyer should be provided as
from the first interrogation of a suspect by the police, unless
it is demonstrated in the light of the particular circumstances
of each case that there are compelling reasons to restrict this
right.” According to the ECtHR, “even where compelling rea-
sons may exceptionally justify denial of access to a lawyer,
such restriction — whatever its justification — must not unduly
prejudice the rights of the accused under Art. 6. The rights of
the defence will in principle be irretrievably prejudiced when
incriminating statements made during police interrogation
without access to a lawyer are used for a conviction.”

This ground-breaking judgment, which has been confirmed in
many subsequent judgments, forced various Member States to
amend their national law and practices, as they did not provide
access to a lawyer from the first interrogation by the police.
For example, in France, the system of garde a vue, according
to which suspects could be deprived of liberty for two periods
of 24 hours with a very limited right of access to a lawyer
(only a 30-minute consultation), was deemed not to be in line
with the Salduz case law. A similar situation arose in Scotland,
where the possibility to keep a suspect in custody for six hours
without the right of access to a lawyer was considered to be in
clear contravention of Salduz.

It was not always clear, however, which precise amendments
the Member States would need to make in their national legal
systems because of Salduz, since there was no unequivocal
interpretation of this judgment. In fact, the judgment raised
various questions: Should access to a lawyer be provided only
when the suspect is taken into police custody — as was the case
in Salduz — or should it also be provided when the suspect is
at large but is invited to come to the police station in order to
answer some questions? Which reasons qualify as “compel-
ling reasons” that would justify a derogation from the right of
access to a lawyer? At which other moments during the crimi-

nal proceedings would the suspect have the right of access to a
lawyer, and what would the right of access to a lawyer actually
entail?

3. The Commission proposal

On 8 June 2011, the Commission presented its proposal for a
Directive of the European Parliament and of the Council on
the right of access to a lawyer and on the right to communicate
upon arrest.? In this proposal, the Commission decided to com-
bine one aspect of measure C (legal advice, “C1”) with meas-
ure D, concerning communication with relatives, employers,
and consular authorities. The second aspect of measure C,
however, concerning legal aid (“C2”), was not addressed in
the proposal.

The Commission was, of course, perfectly free to design its
proposal in this manner, as the roadmap itself states that the
order of the rights indicated therein is indicative and that the
explanations provided in the roadmap merely serve to give an
indication of the proposed actions. More importantly, the road-
map contains only an invitation to the Commission to present
proposals; it does not affect the basic right of initiative of the
Commission, this institution remaining entirely free to decide
not only whether or not to present a proposal but also on the
contents of its proposals.’

Various Member States criticised the fact that the right to le-
gal aid had not been addressed in the proposal, observing that
this right is intrinsically linked to the right to legal advice.
The Commission replied that this split had been carried out
in order to speed up the process: since the issue of legal aid is
very complex and the information available on this issue was
very patchy, it would have required much more time to pre-
sent the proposal if legal aid had been included. According to
the Commission, this would not have been appropriate, given
the need for action on the substantive right arising from the
Salduz line of jurisprudence. In the view of the Commission,
dealing with the substantive right alone would also put the
focus on the complex issue of the interpretation of the Salduz
case law.

4. Negotiations under the Polish Presidency — Criticism
of the proposal by Member States

In the Council, the negotiations on the proposal started under
the Polish Presidency in July 2011. Soon the acronym “A2L”
was used in order to identify the file, although one also con-
tinued to make reference to “measure C” (although, strictly
speaking, it was now measure “C1 + D”).
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During the first meetings, various Member States complained
that the Commission proposal was too ambitious; it was
stressed that the proposal went far beyond the requirements
of the ECHR, as interpreted in the case law of the ECtHR.!°

In a unique move on the eve of the meeting of the Justice and
Home Affairs (“JHA”) Council in October 2011, five Mem-
ber States (Belgium, France, Ireland, the Netherlands, and
the United Kingdom) submitted a letter at ministerial level in
which they voiced their misgivings regarding the proposal.!!
During the meeting itself, the opposition was led by Mr. Ken-
neth Clarke, the UK Secretary of Justice, who forcefully but
eloquently criticized the proposal. Clarke denounced the lack
of balance in the proposal between the interests of suspects
and accused persons, on the one hand, and the interests of the
State in prosecuting crime, on the other. Clarke signalled that
the latter interests were often equivalent to the interests of vic-
tims of crime, which the Union should also protect.

Clarke indicated that the ambitious character of the Commission
proposal text had led the UK to decide not to make use of the
possibility foreseen in Art. 3 of Protocol 21 to the Lisbon Trea-
ty to opt-in to the proposal for a Directive. His Irish colleague,
Mr. Alan Shatter, announced the same decision for his country.
This meant that both Member States, who had opted-in to meas-
ures A and B from the outset of the negotiations on these Direc-
tives, would remain outside the application of the Directive on
measure C, unless they decided to opt-in at a later stage after
adoption of the Directive. In order to maintain the possibility of
such an opting-in at a later stage, both Member States remained
closely associated with the negotiations in the Council on the
proposal for measure C, in particular during the first year of the
negotiations (until the general approach was reached).

The Polish Presidency, eager to achieve concrete results dur-
ing its term in office, made remarkable efforts in autumn 2011
in order to reach agreement within the Council on the text of
the Directive. This did not appear possible, however, mainly
because the French government indicated that it did not want
any sensitive decision to be taken in the months preceding the
2012 French Presidential elections, which were held in spring
2012.'2 As a result, only a progress report was presented at the
meeting of the JHA Council in December 2011.13

5. Negotiations under Danish Presidency —
General approach

The Danish Presidency took over in January 2012. Wanting to

t'4 and

make a fresh start on the file, it presented a revised tex
launched a questionnaire'” in order to better understand the par-

ticularities in the various Member States. The replies to the ques-
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tionnaire!® also contributed to promoting mutual understanding
among the Member States concerning each other’s positions.

The Danish Presidency tried to find a text that would be ac-
ceptable to all Member States, including the UK and Ireland.
This was not an easy task, as the positions of the 27 Member
States differed considerably, but the Danes made tremendous
efforts and found solutions for most problems. The efforts of
the Danish Presidency were remarkable, since Denmark did
not have an immediate “personal” interest in the file — in ac-
cordance with Art. 1 of Protocol 22 to the Lisbon Treaty, this
Member State does not participate at all in measures in the
area of freedom, security and justice.

In June 2012, the text of the Directive, as it resulted from the
discussions in the Working Party and Coreper, was submitted
to the JHA Council in Luxembourg with a view to reaching a
general approach (the provisional agreement in the Council
that forms the basis for negotiations with the European Par-
liament). In the days before the Council meeting, although it
became clear that some Member States — such as Portugal and
Italy — would most likely not subscribe to the text, it seemed
that a qualified majority of Member States would be able
to agree to the text and thus allow a general approach to be
reached, in particular since Ms. Christiane Taubira, the new
French Minister of Justice, had indicated that the new French
government would take a flexible position on the text.

This situation changed, however, on the eve of the Council
meeting, when Mr. Alberto Ruiz-Gallardén, the Spanish Min-
ister for Justice, withdrew Spain’s support for the text, claim-
ing that the standards set out in the Directive would not be high
enough. During a tense Council meeting, the Danish Presiden-
cy, with the help of the Commission, tried to win the support
of the opposing Member States to agree to the text as a basis
for negotiations with the European Parliament. After long dis-
cussions, Spain and Italy ultimately did support the text, since
they too felt that the time was ripe to start negotiations with the
European Parliament. In a joint declaration'” with the Com-
mission, however, they made it clear that the current text did
not meet their expectations as regards the protection of funda-
mental rights and procedural guarantees, and they requested
the Presidency to take full account of their concerns during the
upcoming negotiations with the European Parliament. While
this declaration paved the way for a general approach in the
Council, it immediately triggered concerns by some Member
States, which were happy with the text as it was.!8

On a more positive note, the UK and Irish Ministers stated
that, if the text were more or less to remain, they would most
likely opt-in to the Directive. This was a very different tone
from the one that was voiced in the meeting of the JHA Coun-



cil in October 2011. All in all, if there was one thing that
emerged from this Council meeting, it was that the Member
States were very divided on how the Directive should “look.”
This division among the Member States did not constitute a
very favourable position for the Presidency of the Council to
start the negotiations with the European Parliament in the con-
text of the co-decision process (ordinary legislative procedure
of Art. 294 TFEU).

6. Negotiations with the European Parliament and
in the Council under the Cyprus and Irish Presidencies

The negotiations between the Council and the European Par-
liament started in July 2012, after the LIBE Committee of
the European Parliament had adopted its orientation vote on
the basis of a report presented by rapporteur Oana Antonescu
(PPE, Romania)."” In its vote, the LIBE Committee generally
kept very close to the original proposal of the Commission
while adopting amendments steering the text in a “pro-rights”
direction on some points, e.g., the issue of confidentiality. As
a result, at the beginning of the negotiations, the positions of
the Council and the European Parliament were very far apart.

In the first phase of the negotiations, under the Cyprus Presi-
dency, both co-legislators notably tried to explain their own
positions and to understand the positions of the other party.
With the help of the Commission, attempts were made to find
compromise solutions.?’ While substantial progress was made
under the Cyprus Presidency, it appeared impossible to reach
an agreement during its term in office, since some controver-
sial issues — such as derogations, confidentiality, and the EAW
— were still outstanding.

The Irish Presidency installed two very skilled negotiators to
“crack the last nuts.” Clever drafting was done,?' and subtle
pressure was exercised on some Member States in order to
persuade them to accept solutions that were acceptable to most
other Member States. On the side of the European Parliament,
the rapporteur managed to steer a middle course between the
pragmatism needed to reach agreement and the pressure exer-
cised upon her by all kinds of lobby groups (ECBA, CCBE,
Justicia, Open Justice, Fair Trials International, Amnesty In-
ternational, etc).

On 28 May 2013, the negotiating parties reached provisional
agreement on a final compromise text on the draft Directive.
On 4 June 2013, Coreper approved the final compromise text
and authorised its President to send the habitual letter to the
European Parliament,??
liament adopt its position at first reading, in accordance with

Art. 294(3) TFEU, in the exact form as set out in the final

stating that, should the European Par-

compromise text, the Council would, in accordance with
Art. 94(4) TFEU, approve the Parliament’s position, and the
act shall thus be adopted in the wording corresponding to the
Parliament’s position.

Subsequent to an examination from a jurist’s-linguist’s point
of view, the plenary session of the European Parliament ap-
proved the text of the Directive on 10 September 2013, and the
Council did the same on 6 October 2013. After signature on 23
October 2013, the Directive was published in the Official Jour-
nal on 6 November 2013.2> According to its Art. 15, Member
States are obliged to transpose the Directive into their national
legal systems by 27 November 2016.

In the Official Journal, the Directive takes up 11.5 pages, of
which two-thirds (7.5 pages) consist of 59 recitals accompa-
nying the mere 18 articles. These figures — few articles, many
recitals — indicate that it was not easy for the legislators to
reach agreement on the Directive; when it is difficult to reach
agreement on the operative part of a text, solutions are often
sought in the recitals.

1. Description of the Directive

The Directive can be described along four lines of difficul-
ties that appeared during the negotiations between the Member
States, and between the Council and the European Parliament.
They concern the difficulty relating to the interpretation of the
concept of the right of access to a lawyer (1), the difficulty
relating to the fact that, on several points, the Directive has a
far-reaching effect on the national legal systems (2), the dif-
ficulty relating to the safeguards that should apply regarding
derogations and confidentiality (3), and the difficulty relating
to the changes in respect of the EAW system (4).

1. Difficulty relating to the interpretation of the concept
of the right of access to a lawyer

The legal systems of the Member States as they stood at the
time of the discussions in the Council varied considerably
as regards the idea of what is meant by the “right of access
to a lawyer” and, more importantly, as regards the practical
implications of this right. In most Member States, including
Germany, Austria, and Poland, the right of access to a lawyer
refers to the opportunity for a suspect or accused person to
be assisted by a lawyer at specific moments during the crimi-
nal proceedings (before or during questioning by the police or
by other law enforcement or judicial authorities, during cer-
tain investigative acts, during the trial, etc.). In these Mem-
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ber States, when a suspect or accused person has the right
of access to a lawyer, this basically means that the person is
entitled to have a lawyer and that the State will not prevent
this lawyer from being present at the said moments during the
criminal proceedings. The issue of the funding of the lawyer
in these Member States is independent from the opportunity
to be assisted by a lawyer; while a suspect or accused person
may have the right of access to a lawyer, he may not have the
possibility to effectively exercise this right, as there might be
no legal aid available if the person concerned doesn’t have the
means to pay the lawyer himself.

In some other Member States, however, such as Belgium,
France, and the United Kingdom, the right of access to a law-
yer is intrinsically linked to the funding of the lawyer. When a
suspect or accused person has the right of access to a lawyer,
the system of the Member State ensures that there is legal aid
available if the person concerned cannot pay the lawyer him-
self. The right of access to a lawyer thus guarantees that the
suspect or accused person is assisted by a lawyer.

The difference between the systems of these two sets of Mem-
ber States meant that their representatives had different ap-
proaches during the negotiations in the Council. The Member
States with the “opportunity approach” could be relatively
generous in allowing for a broad scope regarding the right of
access to a lawyer, since such a right would not automatically
imply costs for the Member States concerned. The Member
States with the “guarantee approach,” however, were vigilant
in keeping the scope of the right of access to a lawyer narrow,
since each broadening of this right would imply extra costs to
their legal aid systems. Understandably, it was also the latter
set of Member States which had the greatest difficulties with
the fact that the Commission proposal, contrary to the indica-
tions in the Roadmap, did not address the issue of legal aid.?*

The difference in approach between the two sets of Member
States characterised the discussions in the Council for a long
time, most notably under the Polish and Danish Presidencies.
The latter, however, managed to find a compromise solution
between the two positions by inserting a provision in the text
(Art. 3.4) regarding the level of obligations that the Member
States would have.

It was decided to differentiate between two situations, namely
when the suspect or accused person is at large (not deprived
of liberty) and when this person is deprived of liberty. If the
suspect or accused person is not deprived of liberty, e.g., when
he is invited by means of a letter to present himself at a po-
lice station to answer some questions, the Member States must
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endeavour to make general information available in order to
facilitate the obtaining of a lawyer by the suspect or accused
person. Such information can, for instance, be made available
on a website or by means of a leaflet that is available at police
stations. However, it is clarified in recital 27 that the Member
States do not need to take active steps to ensure that a suspect
or accused person who is not deprived of liberty be assisted
by a lawyer if he has not made arrangements himself to be as-
sisted by a lawyer. The suspect or accused person concerned
should be able to freely contact, consult with, and be assisted
by a lawyer. This low level of obligations for situations in
which the person concerned is not deprived of liberty is clearly
inspired by the opportunity approach.

If suspects or accused persons are deprived of liberty, e.g.,
when they have been arrested and brought to the police station,
the level of obligations resting on the Member States is higher.
In such a situation, in fact, the Member States must make the
necessary arrangements to ensure that suspects or accused per-
sons are in a position to effectively exercise their right of ac-
cess to a lawyer, including by arranging for the assistance of a
lawyer when the person concerned does not have one, unless
they have waived that right. It is clarified in recital 28 that such
arrangements could imply, inter alia, that the competent au-
thorities arrange for the assistance of a lawyer on the basis of
a list of available lawyers from which the suspect or accused
person could choose; such arrangements could include those
on legal aid if applicable. This higher level of obligations for
situations in which the person concerned is deprived of liberty
is clearly inspired by the guarantee approach.

It must be underlined that the concept of the right of access to
a lawyer as such remains the same throughout the Directive;
its nature does not depend on whether the suspect or accused
person is deprived of liberty or not. However, the practical
consequences of the right are different in the two situations.
One could say that the basic nature of the concept of the right
of access to a lawyer is “opportunistic,” in that the suspect or
accused person is entitled to have a lawyer and that the State
will not prevent the lawyer from being present at specific mo-
ments during the criminal proceedings, but that it comes with
more “guarantee” obligations for Member States when the
suspect or accused person is deprived of liberty.

2. Difficulty of reaching agreement on the proposal
because of potential far-reaching effects for the national
legal systems

The issue of minor offences was discussed at length during the
negotiations in the Council and during the negotiations with



the European Parliament. In both measures A and B, certain
minor offences had been excluded from the scope, since it was
felt that Union law should not be concerned with small of-
fences: de minimis non curat lex. There was also a policy line
behind the exclusion of minor offences, as there is clearly a
trade-off between strong defence rights and a (slightly) nar-
rower scope excluding certain minor offences: if minor of-
fences are excluded, it is easier to insist on a set of strong de-
fence rights in relation to more serious offences.

In measures A and B, the minor offences that had been exclud-
ed were those offences that are dealt with in the first instance
by an authority other than a court having jurisdiction in crimi-
nal matters; only when the case comes before such a court,
would the Directive concerned apply. This exclusion therefore
concerned offences that are dealt with in first instance by a
prosecutor, the police, or some administrative authority.

From the beginning of the negotiations on measure C, how-
ever, Luxembourg indicated that the exclusion of minor cases
as contained in measures A and B would not be sufficient in
the context of this new measure, which is more far-reaching
and (financially) intrusive. Luxembourg explained that almost
all sanctions in its country are imposed by a court, includ-
ing sanctions for minor traffic offences, such as speeding and
parking offences, and sanctions for infringements of munici-
pal regulations, such as mowing the lawn late in the evening.
The exclusion as contained in measures A and B, which hinges
on the authority imposing the sanction, would therefore be of
no use to Luxembourg. In order to be put in the same position
as the other Member States, Luxembourg requested that minor
offences as qualified under its law also be excluded from the
scope of the Directive. Hence, in the general approach, an ex-
clusion was made for “minor offences, in respect of which the
law of the Member State provides that deprivation of liberty
cannot be imposed as a sanction.”

Following up on the Luxembourg position, the Netherlands
indicated that it wanted to extend the exclusion for minor of-
fences. The Netherlands explained that a number of relatively
minor offences in its country are considered to be a criminal
offence. These include public drunkenness, employing the
emblem of the Red Cross without being entitled to do so, mi-
nor offences in municipal regulations, such as nudism in non-
designated public spaces, and minor traffic offences, such as
speeding, ignoring traffic lights, and tailgating. These offences
are nearly always sanctioned by a fine but, as an alternative to
a fine, deprivation of liberty can be imposed. Published guide-
lines for the prosecution service, however, which have the sta-
tus of “law” in the Netherlands, prescribe that (short periods
of) deprivation of liberty should only be requested — and are
therefore only likely to be imposed — in exceptional circum-

stances. Following a request by the Netherlands, in the general
approach, the exclusion suggested by Luxembourg was there-
fore extended to read “minor offences, in respect of which the
law of the Member State provides that deprivation of liberty
cannot or shall not be imposed as a sanction.”

While the exclusion requested by Luxembourg was generally
felt to be acceptable, several Member States expressed misgiv-
ings about the extension of the exclusion for minor offences
as proposed by the Netherlands. In the negotiations with the
European Parliament, the Presidency also had a hard time de-
fending the Dutch position, since MEPs rightly pointed out
that the exclusion as requested by the Netherlands was not wa-
tertight: it all depended on a practice in the Netherlands that
the prosecution would not request deprivation of liberty to be
imposed for certain minor offences.

However, it was not excluded that, at the end of the day, the
judge would decide to impose deprivation of liberty (e.g.,
when a person has committed the same minor offence mul-
tiple times). If, in such a situation, the person had not been
granted access to a lawyer in the pre-trial phase, he might
have made self-incriminating statements without having had
access to a lawyer. During a talk with the juris-consult of
the European Parliament, who underlined the strength of the
position of the co-legislator, the Netherlands also began to
appreciate that, although the risk of persons ultimately being
deprived of liberty without having had access to a lawyer
was low in their jurisdiction, because of the guidelines for
the prosecution, the exclusion for minor offences as pro-
posed by them might be applied on a very wide basis in other
Member States. As a result, the Netherlands decided to give
up its position, and only the Luxembourg exclusion for minor
offences was added to the text, see Art. 2.4 under (b).

While, as a result of the Luxembourg request, the exclusion
for minor offences was slightly broadened, thus marginally
weakening the protection of suspects and accused persons,
the provision on minor offences was strengthened on another
point. In fact, it had emerged in the course of the discussions
that, in certain circumstances, a person who had (allegedly)
committed an offence falling under the exclusion for minor
offences, as contained in measures A and B, could neverthe-
less be deprived of liberty. This situation, which could for
instance happen in Sweden,?> was of great concern to the Eu-
ropean Parliament, which — understandably — felt that the Di-
rective should always apply to suspects and accused persons
who are deprived of liberty. Therefore, a new paragraph was
inserted in Art. 2.4, which clearly states that the Directive
shall, in any event, fully apply where the suspect or accused
person is deprived of liberty, irrespective of the stage of the
criminal proceedings.
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For some Member States, it was difficult to agree to the provi-
sions on questioning of suspects and accused persons, because
the new Salduz-inspired rules would result in far-reaching con-
sequences for their legal systems. Two of the Member States
affected by these rules were France and, to an even greater
extent, Belgium.

In France, the system of garde a vue allows the police to
deprive suspects of their liberty for a maximum of two peri-
ods of 24 hours in order to, inter alia, question the suspect
in the context of the criminal investigation. Suspects used to
have a very limited right of access to lawyer when they were
placed in garde a vue (only a 30-minute consultation with
their lawyer was allowed). This changed, however, after the
Salduz judgment and, notably, after the French legislator
adopted a law reforming the system of garde a vue.?® This
legislation was scheduled to enter into force on 1 June 2011
but, in a judgment of 15 April 2011, the Cour de Cassation
ruled that the legislation should enter into force with imme-
diate effect. Under the new law, when suspects are placed
in garde a vue, they have the right of access to a lawyer at
all times during questioning. However, the fact that France
just before the start of the negotiations on the proposal for a
Directive had enacted a new law, which was not as detailed
as the proposal of the Commission, made it difficult for this
Member State to show flexibility on the text, since, under-
standably, it was reluctant to change its law again after such
short period of time.

Belgium was the Member State that had the most serious
problems with the provisions in respect of allowing a lawyer
to be present during questioning of a suspect or accused per-
son. Belgium has a classic inquisitorial system, in which the
examining judge leads the criminal investigation. The role
of this examining judge, who is considered to be independ-
ent and impartial, is to lead the investigation “a charge et a
décharge” (looking both for incriminating and exculpatory
evidence). Both public prosecutor and examining judge have
the obligation to ensure the legality of the manner in which
evidence is gathered. In principle, the pre-trial stage is of a
non-adversarial nature. Therefore, in Belgium, an official in-
terview of a suspect or accused person is normally organised
on a non-adversarial basis without the possibility for the sus-
pect or accused person to have access to a lawyer. However,
when adversarial questioning is required, the questioning is
organised in such a manner that the lawyer can be present.

Under Salduz and in the proposal of the Commission, how-

ever, no distinction is made between questioning on an ad-
versarial basis, on the one hand, and questioning on a non-
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adversarial basis, on the other hand. As a rule, a suspect or
accused person should always have the right of access to a
lawyer prior to and during all questioning by the police or
by another law enforcement authority or judicial authority.
A large majority of Member States and the European Par-
liament agreed to this rule, and it has now been set out in
Arts. 3.2 under (a) and 3.3 under (a) and (b) of the Directive.
Hence, as a result of the Directive, the inquisitorial Belgian
system will have some elements of the adversarial common
law system, in which defence lawyers “oppose” the prose-
cution. This fundamental change to its system led Belgium
to abstain from voting at the time when the Directive was
adopted (all other Member States voted in favour).

Belgium and the other Member States, however, were able to
maintain a certain control over the way in which lawyers can
participate during questioning. The European Parliament, re-
lying inter alia on the judgment of the ECtHR in Dayanan,?’
insisted that lawyers should be able to participate actively dur-
ing questioning: they should not just be given a seat in the cor-
ner of the room without the right to say anything. The Member
States, however, wanted to ensure that lawyers would respect
certain rules of conduct during questioning, in order to avoid
the risk that the criminal investigation would be jeopardized. A
compromise was found by stating, in Art. 3.3 under (b) of the
Directive, that suspects or accused persons have the right for
their lawyer to participate actively during questioning — they
may inter alia ask questions, request clarification, and make
statements?® — while clarifying that such participation should
be in accordance with procedures under national law, provided
that such procedures do not prejudice the effective exercise
and essence of the right concerned. During the negotiations,
the example was given that the procedures could mean that
lawyers may only ask questions after the competent authorities
had posed their questions.

Another difficulty concerned the situation in which a person
is questioned as a witness but becomes a suspect during ques-
tioning. This situation often occurs in practice: persons who
are questioned as a witnesses can start making self-incriminat-
ing statements, as a result of which they become suspected of
having committed a criminal offence themselves. It is gener-
ally held that the police and other law enforcement authorities
should not prolong questioning after the change of identity
from “witness” to “suspect” has taken place without giving
the person concerned the safeguards of a suspect or accused
person. It should be noted, however, that it is not always easy
to determine the exact moment when the change of identity
actually takes place, since it basically concerns a change in the
“mind-set” of the interrogators.



The Commission, in a clear reference to the Brusco judgment
of the ECtHR,? proposed that a witness,*® who is heard by
the police or by another enforcement authority in the context
of a criminal procedure, should be granted access to a lawyer
if, in the course of questioning, he becomes suspected of or
accused of having committed a criminal offence. The Com-
mission also proposed that Member States should ensure
that any statement made by such a person before he is made
aware that he is a suspect or an accused person may not be
used against that person.!

During the negotiations in the Council, Member States ex-
pressed substantial misgivings about the proposals of the
Commission, which they felt were intrusive and went beyond
the scope of the Directive. As to the latter criticism, it was
observed that, in accordance with Art. 2.1, the Directive only
applies when persons are made aware that they are suspected
or accused of having committed a criminal offence. This ele-
ment, which requires action on the part of the competent au-
thorities, allows the Member States to maintain a certain con-
trol over the application of the Directive, and it was therefore
understandable that the Member States did not want to give
this up as regards witnesses becoming suspects.

A solution was found by stating, in Art. 2.3, that the Directive
applies “under the same conditions as provided for in para-
graph 1” to witnesses who, in the course of questioning by the
police or by another law enforcement authority, become sus-
pects or accused persons. As a result, Art. 2.3 does not have
any real effect in substance, as it basically confirms that the
Directive only applies to persons from the time they are made
aware — by the competent authorities of a Member State, by
official notification, or otherwise — that they are suspected or
accused of having committed a criminal offence. Given that
the situation in Brusco is very common in practice, however, it
was felt that an explicit reference to this situation in the Direc-
tive would be appropriate.

The added value, in fact, lies in recital 21, according to which,
in the course of questioning, a witness becomes a suspect or
accused person, either questioning should be suspended im-
mediately or the questioning may be continued, on the con-
dition, however, that the person concerned has been made
aware that he is a suspect or accused person and is able to fully
exercise the rights provided for in the Directive, in particular
the right of access to a lawyer. Moreover, in such a situation,
the person should be informed, in accordance with Directive
2012/13/EU, that he has the right of access to a lawyer as well
as, inter alia, the right to remain silent.

The fact that this “rule” was placed in recital 21 and not in the
operative part of the Directive, is part of the final compromise

between the Council and the European Parliament. As a con-
sequence of this placement, however, it appears that the rule
does not have direct effect.

The issue of the right of access to a lawyer during investigative
and other evidence-gathering acts was the subject of a lot of
discussion, in particular during the initial negotiations in the
Council. The Commission’s proposal provided that suspects
or accused persons should have the right of access to a lawyer
“upon carrying out any procedural or evidence-gathering act at
which the person’s presence is required or permitted as a right
in accordance with national law, unless this would prejudice
the acquisition of evidence.”*?

In the Council, it was observed that this text would go so far
as to prevent Member States from carrying out routine acts,
such as taking fingerprints of suspects or accused persons,
without the presence of a lawyer. In the months following the
presentation of the proposal, Commissioner Viviane Reding
often found herself in a defensive position when she was asked
questions about this specific provision, which Member States
perceived as an illustration of the lack of balance in the Com-
mission proposal.

In view of these misgivings, some Member States requested
the deletion of the entire provision relating to investigative and
other evidence-gathering acts, not least because it could give
rise to several practical problems: What would be the situa-
tion, for instance, when a suspect or accused person has the
right of access to a lawyer in respect of an investigative act,
such as a house search, but the lawyer concerned does not turn
up on time? Do the authorities then have to wait to carry out
the house search until the lawyer arrives? The Commission,
however, supported by several other Member States, consid-
ered that the Directive would not be complete without a provi-
sion on the right of access to a lawyer during investigative and
other evidence-gathering acts.

The Polish Presidency proposed a clever compromise solu-
tion, which was ultimately accepted by the Council and the
European Parliament. The solution consisted in establishing a
list of investigative and other evidence-gathering acts at which
suspects or accused persons should, as a minimum, have the
right of access to a lawyer. Member States who so wish could
then decide to also provide this right in respect of other such
acts. The minimum list as finally agreed in Art. 3.3 under (c),
which was established taking account of the case law of the
ECtHR,** comprises the following acts: identity parades, at
which the suspect or accused person appears among other per-
sons in order to be identified by a victim or witness; confron-
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tations, where a suspect or accused person is brought together
with one or more witnesses or with victims, where there is
disagreement between them on important facts or issues; and
reconstructions of the scene of a crime in the presence of the
suspect or accused person in order to better understand the
manner and circumstances under which a crime was commit-
ted and to be able to pose specific questions to the suspect or
accused person.>*

In contrast to other relatively routine acts, such as fingerprints,
blood samples, DNA tests as well as searches of premises,
land, and means of transport, the above-mentioned three in-
vestigative or evidence-gathering acts are normally prepared
in advance, which should allow lawyers to be present in time.*
The presence of a lawyer at these acts will have added value
by ensuring that they are carried out fairly.

The other element of the Commission proposal relating to wit-
nesses, namely that (incriminating) statements made by wit-
nesses who become suspects may not be used against them,
was very much contested by a group of Member States who
also contested the proposal of the Commission on the issue
of remedies. The Commission had proposed that statements
made by a suspect or accused person or evidence obtained in
breach of his right to a lawyer may not be used as evidence
against him, unless the use of such evidence would not preju-
dice the rights of the defence.

While some Member States, could agree to these proposals, as
they have strict rules prohibiting any use of illegaly obtained
statements or evidence for a conviction in their national laws
(e.g., Italy), the opposing Member States felt that the propos-
als were too intrusive, since, in their opinion, it should be
left to the judge in each case to decide whether or not and, if
so, to what extent such statements or evidence could be used
for a conviction. Sweden, which forcefully led the opposing
Member States, repeatedly explained that it wanted “to keep
its system,” namely the system based on the principle of free
submission and assessment of evidence, which would be in the
interest of having courts rendering just and materially correct
judgments. This crusade paid off because, in the final text of
the Directive, Art. 12 on remedies is only a shadow of the cor-
responding text in the Commission proposal.

In the light of the above, it is hoped that the Member States
and the Court of Justice of the European Union will give sub-
stantial emphasis to Art. 12.1, according to which Member
States should ensure that suspects and accused persons have
an effective remedy under national law in the event of a breach
of the rights under this Directive. This rule is complemented
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by Art. 12.2, containing the obligation for Member States to
ensure that, in the assessment of statements or evidence ob-
tained in breach of the right of access to a lawyer, the rights
of the defence and the fairness of the proceedings are respect-
ed. Both obligations should be read in the light of recital 50,
which reiterates the observation of the ECtHR in the Salduz
judgment, according to which the rights of the defence will,
in principle, be irretrievably prejudiced when incriminating
statements made during police interrogation without access to
a lawyer are used for a conviction.

3. Difficulty of reaching agreement on the proposal
because of differing opinions on applicable safeguards
regarding derogations to the right of access to a lawyer
and the principle of confidentiality

The question of whether the Member States should be allowed
to derogate from the right of access to a lawyer and from the
principle of confidentiality of communication between the
suspect or accused person and his lawyer — and, if so, to what
extent — caused a division not only between the Member States
but also between the Council, on the one hand, and the Euro-
pean Parliament, on the other.

It was interesting to note that, in the Council, southern Europe-
an Member States that had in the past suffered from dictatorial
or military regimes (Italy, Portugal, Spain) were fiercely op-
posed to allowing the State to make derogations from the right
of access to a lawyer and to the principle of confidentiality.
These Member States understandably wanted to avoid the neg-
ative experiences of the past, where the rights of individuals
were often disrespected, by not allowing the State to make any
derogations and therefore, at least on paper, excluding abuse.
In essence, these Member States wanted to ensure that no in-
fringements to the rights of individuals could occur. Northern
Member States, however, probably having more confidence in
the State and its institutions, felt that it should be possible to
make derogations in certain well-defined circumstances, e.g.,
when making a derogation would be essential in order to avoid
substantial prejudice to criminal proceedings.

In its proposal, the Commission suggested that Member States
should be allowed to derogate from the right of access to a
lawyer but only when such derogation is justified by compel-
ling reasons pertaining to the urgent need to avert serious ad-
verse consequences for the life or physical integrity of a per-
son. During the negotiations in the Council, various (Northern)
Member States felt that this condition relating to life and limb,
as proposed by the Commission, was too restrictive. They con-



sidered that “compelling reasons” as such should be enough
to derogate from the right of access to a lawyer, and they
referred in this context to the Salduz judgment, where the
ECtHR had stated that denial of access to a lawyer could be
justified for “compelling reasons,” without any further quali-
fication or condition. In the general approach, this line of
reasoning was adhered to, although Portugal opposed it, and
Italy and Spain, supported by the Commission, made clear
that they would seek improvements to the text during the ne-
gotiations with the European Parliament.

During these negotiations, the European Parliament insisted
from the outset that it would not accept that derogations
from the right of access to a lawyer be made on the wide
ground of compelling reasons only. Hence, a solution was
sought by defining the compelling reasons more clearly and
thereby limiting the possibilities of making derogations. In
the end, agreement was reached by authorising derogations
for compelling reasons relating to life and limb, as proposed
by the Commission (but complemented with a reference to
the liberty of the person), and for compelling reasons relat-
ing to situations where immediate action by the investigat-
ing authorities is imperative in order to prevent substantial
jeopardy to the criminal proceedings (“ticking bomb excep-
tion”), see Art. 3.6.

The European Parliament, however, was only able to accept
the derogations for these compelling reasons under strict con-
ditions. Indeed, it was agreed in Art. 3.6 and recital 38 that
derogations could only be made in exceptional circumstances
and only at the pre-trial stage, that they should be temporary
and strictly limited in time, that they should not be based ex-
clusively on the type or seriousness of the alleged offence and
should not prejudice the overall fairness of the proceedings,
and that they should be proportionate and only be applied to
the extent justified in the light of the particular circumstances
of the case. Moreover, it was decided to insert extra guaran-
tees for the use of the derogations in recitals 31 and 32 by
stating that the competent authorities may only question sus-
pects or accused persons without the lawyer being present if
these persons have been informed of their right to remain si-
lent and can exercise that right and provided that such ques-
tioning does not prejudice the rights of the defence, including
the privilege against self-incrimination. It was further clarified
that questioning may be carried out for the sole purpose and
to the extent necessary to obtain information that is essential
to averting serious adverse consequences for the life, liberty,
or physical integrity of a person or to obtain information that
is essential to preventing substantial jeopardy to criminal pro-
ceedings. In line with Salduz, it was also underlined that any
abuse of these derogations would, in principle, irretrievably
prejudice the rights of the defence.

Last but not least, recital 38 instructs Member States to make
restricted use of the derogations. In the corridors, the Member
States discreetly remarked that this instruction was clearly su-
perfluous because, in view of the many conditions and “belts
and braces” that had now been attached to the derogations, it
would be very difficult for Member States to make any dero-
gation whatsoever from the right of access to a lawyer.

It should be noted, finally, that Art. 3.5 contains a specific
derogation related to the geographical remoteness of a suspect
or accused person. This derogation was inserted at the request
of France, which feared that, if a suspect or accused person
was deprived of liberty in a place where no lawyer could be
made available on short notice, e.g., in French Guyana or on
a military nuclear vessel in the Indian Ocean, it would not be
able to fully comply with Art. 3.2 under (c) of the Directive,
according to which suspects or accused persons have the right
of access to a lawyer “without undue delay after deprivation
of liberty.” In the application of this specific derogation, how-
ever, Member States may only buy time: they may neither
question the suspect or accused person nor carry out any of the
investigative or evidence-gathering acts indicated in Art. 3.3
under (c) of the Directive, see recital 30.

The way in which confidentiality of communication between
a suspect or accused person and his lawyer should be treated
was probably the most difficult issue of the entire Directive.
According to the case-law of the ECtHR,*” one of the key ele-
ments of effective representation of a client’s interests by his
lawyer is the principle that the confidentiality of information
exchanged between them must be protected. According to the
Strasbourg Court, the privilege of confidential communication
encourages open and honest communication between clients
and lawyers, and it is protected by the ECHR as an important
safeguard of the right of defence. In the Campbell judgment,
however, it seemed that the ECtHR indicated that exceptions
to this rule may be permissible, because the Court had stated
that “the lawyer-client relationship is, in principle, privileged.”

In its proposal for a Directive, the Commission had suggested
that Member States should ensure that the confidentiality of
communication between the suspect or accused person and
his lawyer be guaranteed. *° No derogations were envisaged.
During the negotiations in the Council, various Member States
asked for the possibility to include derogations in the text.
They referred to the Campbell judgment and indicated that
they had a practice that allows certain exceptions to the princi-
ple of confidentiality, in particular in the situation when there
is an urgent need to prevent serious crime, notably terrorism,
and in the situation when there is a suspicion that the lawyer
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is colluding with the suspect or accused person in a criminal
offence. In the general approach, it was therefore envisaged
that, in these two situations, Member States should be allowed
to make derogations from the principle of confidentiality of
communication between a suspect or accused person and his
lawyer.* Some Member States, however, supported by the
Commission, expressed serious concerns in this regard.

The European Parliament, supported by the Commission,
very much insisted on having an absolute rule on confiden-
tiality, without any derogations. After extensive discussions,
in which all options were examined — including the “nuclear”
option of deleting the provision on confidentiality altogether
— the Irish Presidency presented a compromise for a new text
for Art. 4 that was acceptable to all Member States and the
European Parliament.

The Presidency observed that the Commission proposal and
the general approach required Member States to “guarantee”
the confidentiality of communication between a suspect or
accused person and his lawyer. According to the Presidency,
however, it would be impossible in practice for Member States
to guarantee such confidentiality, since the communication be-
tween a suspect or accused person and his lawyer might not
be under the control of the Member States (for example, if
the communication takes place during a meeting in the law-
yer’s office), and the breach of confidentiality may come about
via the lawyer himself or by accident (documents sent to the
wrong address). The Presidency therefore considered that
what is intended is that Member States should “respect” the
confidentiality of communication between the lawyer and the
suspect or accused person, in the sense that Member States
should honour this confidentiality and refrain from interfering
with it. The Presidency noted that the term “respect” had been
used in this sense in several other EU instruments, and it is
clarified in recital 33 that this entails an active obligation for
Member States to “ensure that arrangements for communica-

tion uphold and protect confidentiality.”!

The Presidency also observed that, while it would be uncertain
if any or all of the derogations contained in the general ap-
proach would pass the scrutiny of the ECtHR, it seemed appro-
priate to clarify which communication falls under the principle
of confidentiality by adding the words “in the exercise of the
right of access to a lawyer provided for under this Directive.”
As a result, the text of Art. 4 came to read as follows: “Mem-
ber States shall respect the confidentiality of communication
between suspects or accused persons and their lawyer in the
exercise of the right of access to a lawyer provided for under
this Directive. Such communication shall include meetings,
correspondence, telephone conversations and other forms of
communication permitted under national law.”

42 | eucrim 1/2014

This text without derogations is accompanied by two recit-
als, which seek to clarify the situations in which the Direc-
tive would not apply, in order to give the Member States some
margin for manoeuvre. Recital 33 explains inter alia that a
colluding lawyer is not considered to be operating in the ex-
ercise of the right of access to a lawyer provided for under
the Directive. In this way, there is some reference, albeit in
a recital, to the situation of a colluding lawyer as covered in
the corresponding derogation in the general approach. Recital
34 states that the Directive is without prejudice to a breach
of confidentiality, which is incidental to a lawful surveillance
operation by competent authorities, and without prejudice to
the work that is carried out, for example, by national intel-
ligence services to safeguard national security in accordance
with Art. 4(2) of the Treaty on European Union (TEU) or that
falls within the scope of Art. 72 TFEU. This addresses to a
large extent the derogation in the general approach relating to
the situation when there is an urgent need to prevent serious
crime, particularly terrorism. The text of the Irish Presidency
thus satisfied both the European Parliament and the Member
States — or it left them at least equally dissatisfied, thus consti-
tuting a fair compromise.

4. Difficulty of reaching agreement on the proposal
in view of substantial changes to the EAW system

Like measures A and B, measure C on the right of access to
a lawyer was not only meant to provide procedural rights
for suspects and accused persons but also for persons that
are subject to EAW proceedings (“requested persons”).
Art. 11.2 of Framework Decision 2002/584/JHA* provides
that requested persons who are arrested for the purpose of
execution of an EAW have the right to be assisted by a legal
counsel. Therefore, the right of access to a lawyer already
exists in the executing State. The big novelty of the Com-
mission proposal was also to provide the right of access to a
lawyer in the issuing State. The lawyer in the issuing State
should assist the lawyer in the executing State with a view to
the effective exercise of the rights of the requested person in
the executing State. The Commission explained that the law-
yer in the issuing State is often in a much better position to
obtain and verify factual information and to provide advice
on the law in the issuing State; this may help the lawyer in
the executing State to defend the interests of the requested
person and may also lead to a quick “resolution” of the EAW,
e.g., through a voluntary return of the person concerned or a
withdrawal of the EAW where warranted.

In the first months of the negotiations in the Council, however,
a large majority of Member States opposed the idea of granting
access to a lawyer in the issuing State. Member States felt that



the system of the EAW was working well and that any modifi-
cation would lead to the risk of jeopardizing the system in its
entirety. It was also believed that granting access to a lawyer
in the issuing State could prolong the surrender procedure, and
could bring about substantial costs for the Member States. The
Polish Presidency therefore decided to delete the paragraphs
concerned from the Commission proposal, which was also in
line with clear guidance from the Council preparatory bodies.*?

During the negotiations with the European Parliament, however,
the issue was back on the table. EP rapporteur Oana Antonescu
made it a priority on her “wish list,” and she was supported in
this position by the shadow rapporteurs, the Commission, and
various lobby groups. The latter even organised special studies
and conferences in order to underline the importance of dual
representation for requested persons.* In the end, the Council
reluctantly gave in and agreed to granting the right of access to
a lawyer in the issuing State as well, but only after having en-
sured that the tasks of this lawyer were clearly limited to pro-
viding the lawyer in the executing State with “information and
advice” (Art. 10.4). The Council also insisted on clarifying in the
operative part of the text (Art. 10.6) that the provisions on the
lawyer in the issuing State were without prejudice to the (strict)
time limits set out in Framework Decision 2002/584/JHA. In
addition, the Irish Presidency succeeded in replacing the expres-
sion “right of access” to a lawyer in the issuing Member State
with the expression “right to appoint” a lawyer in the issu-
ing Member State (Arts. 10.4, 10.5, and 10.6). The difference
between these two expressions is, however, far from clear.

Ill. Measure D

The Directive also includes measure D of the roadmap, by pro-
viding rules on the right to have a third person informed of
deprivation of liberty (Art. 5); on the right to communicate,
while deprived of liberty, with third persons (Art. 6); and on
the right to communicate with consular authorities (Art. 7).
Although these articles also needed substantial negotiation be-
fore they could be agreed upon, they were relatively uncontro-
versial compared to the rules on the right of access to a lawyer.

IV. Conclusion

The Directive on the right of access to a lawyer is the core meas-
ure of the roadmap on strengthening the procedural rights of sus-
pects and accused persons in criminal proceedings. Building on
the case law of the ECtHR, in particular the Salduz judgment,
the Directive provides detailed rules on the right of access to a
lawyer for suspects and accused persons in criminal proceedings
and for requested persons in EAW proceedings.

Although defence lawyers and human rights lobby groups may
have wanted an (even) more ambitious text, it seems that there
is general satisfaction with the result achieved. Indeed, the Di-
rective sets a high level of protection for suspects and accused
persons in criminal proceedings and for requested persons in
EAW proceedings, while taking due account of the interests
of the State in prosecuting crime — which, as noted, are often
interests that correspond to the interests of victims of crime.

The European Parliament, supported by the Commission and
by some Member States, played an important role in “upgrad-
ing” the text of the Directive, in particular if the final text is
compared with the text of the general approach. Nevertheless,
one has to realise that in the “game” of the co-decision pro-
cess, the Council is used to setting the standards in the general
approach lower than it can actually accept, in order to be able
to “give something away” to the European Parliament.

Attention should now be focused on the implementation of the
Directive by the Member States. Crafting a good Directive is
one thing, but it is at least as important that the Directive be
implemented and applied in a manner that is faithful to the
letter and the spirit thereof. Herein lies an important task, not
only for the Commission but also for the national courts and
the Court of Justice of the European Union, since it is very
likely that lawyers representing suspects and accused persons
across Europe will rely on the Directive. It will probably lead
to a considerable body of jurisprudence on access to a lawyer
at both the domestic and Union levels.

A last issue concerns the question of whether the United King-
dom and Ireland will opt-in to the measure on the basis of
Art. 4 of Protocol 21 to the Lisbon Treaty. Whereas an opt-in
by the UK seems unlikely in the context of the current po-
litical climate in London, an opt-in by Ireland — which very
diligently led the final negotiations in the Council and with the
European Parliament — is still not ruled out. While recognising
the rules of Europe a la carte as created by the Lisbon Treaty,
one could admit that such an opt-in by Ireland — but also by the
UK and, if it would have been possible, by Denmark — would
to a certain extent be “fair,” since it would ensure that the same
minimum standards that apply in 25 Member States in respect
of British and Irish citizens would also apply in the UK and
Ireland as regards citizens of the other Member States.

* This article solely reflects the opinion of the author and not that of the Council.
The author would like to thank Tricia Harkin for the valuable comments that she
made in the process of developing this article. Any mistakes, however, should be
attributed to the author only.
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text.

40 See Council doc. 10908/12, Art. 4.2.

41 See, e.g., Directive 2011/95/EU (Art. 21.1) and Directive 2009/140/EC (Art. 1.1.b),
as well as, precisely on confidentiality, Regulation (EC) No. 1829/2003 (Art. 31.7).

42 Council Framework Decision 2002/584/JHA of 13 June 2002 on the European
arrest warrant and the surrender procedures between Member States, O.J. L 190,
18.07.2002, p. 1.

43 Council doc. 18215/11, points 30-32.

44  See, e.g., the study by Justice, “European Arrest Warrants - Ensuring an
effective defence”, September 2012, http://www.justice.org.uk/data/files/resourc-
es/328/JUSTICE-European-Arrest-Warrants.pdf
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