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THE EUROPEAN UNION MEMBERSHIP AND
FINNISH CRIMINAL JUSTICE AND CRIMINAL

POLICY

1. Introduciion

When disenssing abow the influence of che LU mwew-
besship on the Fimnish ceiminad joscee amd crianinal poli
ov, o Jonger and wider penspative & in facr nueded thau
thar which & restricied o rhe period of Tinland s wem
hership within FL stnee 1993, I would prefer o speak
abour erergrg Lurospenr crimunmad poficr, Tie move
rowards a Furapean commal policy wlies on common
legal wadirions and the eslublished Furopean institutions
which have naiined rhom. Accordingly, the ceginnali
apiion of ineermaceoal criniual law i pamicnlarly deve-
loped in Furape. As for the Enrpesn nstituiens, the
lewal imstruments of the Council of Europe and, in recenc
vears those of the ECEL, have: been decrsive ber hmmo
nizmg crininal policy and mtensifying imter-stare coope-
cation in crimanal roaetves, ©

Miveille Oelmas-Marte has puc the question whedwr
we are geing wwards harmanization leommon guiding
principles. oblization ot compatibilitsi o nnificacon
fidenrical rales, obligaion of conforminy] i Luropean
crimioal pelicy, Her answir s that we are i Gact going m
ol direcrions. and 1T s particularly mparant e e
thi: appuarance of commen princples bor m e FCHR
amd European Commmminy law, © Because neithor the
Furgpean Comenunie oor the Counal ot Curope offi
vizlly bave the comperency to estallish rules in crimimal
Lanwe, it i5 “vhis m an iodicecy Tashion, dinomeh oteepoeia-
tion ot priwiples nur speoteally commwle thar the
European orimnal pelicy i duelined o mnee or dess res-
rriceivi. bur not wotadly colerenm, wav” 7 She s ale sup
grsting that Fiernpe. which lus been cabled the Tabuaraes-
roof judwal nationalism, could hecome m tucore the
“ladoratory of plarabism™

Mireills Delmas-dlarts hes made 2 disitoetion be
rween the peaal Liw f the FU ewhere ongoing harmori-
zanen is discernible: and the peaal low of the EU twhere
- primarily Je feye forewda - a rend o ards inificanen
s, ovpilnf Nes ertheless, the Treaty of Amsterdam can be
reparded a5 modest Inthe last mentomed respecr. This
Ireare has under pillar 1 adapted the abjecrive of mai-

oothe FT7agam “area of Ipsedom,
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seenrity and justice” and, ai the sane vime, brought

ahout the review of various aspoors muedved: for
example, the kegal fustrumenes are made subjesr to righ-
mer judicial and democrane control, the Sehengen qoguis
is mtegrarad inw the amewads of the TU arsf the con
rral role ol Eucopol i revognized.”

Acarding t e conclusions which were adopred m
Tampere on 13 16 Oumeber 1999, the: Furopuan Counil
“is derermmmed tw devetop the Vnion ws anarea of free-
doarn, sevuriy and juscice Iy oaking fall nse of the pussi-
bilities offrered by che Trews of Amseerdam ™.

2. On the Iufliwence of the EU
Membership on the Firmish Criminual
Justice

2.1. General Observadons

Iz is fmportant twheep in muesd Ut borh the Coundl
ut Lurope and rhe EU are inody roored i a shaned com
mitment o freedem msed on himan ghs, demacrae
instirutiones aind the mie or las hn the Amseerdiam Treary
a pronisinn is mlucled saving chat the EU shall eospuct
fundamenial righis, a5 guaranteed by the FCHR aad




thiey Tesuls U rhe consmmzsod wradians coreien Lo

w45 Eeteral pringiples of
Corzaungy Lw Trearm or TEUL
Arricle i craph 27 Thie conner bariage weans
that the n oo othe RCHE
wowdth the ol

s otz Memban 3

e lareoezn 1

CupiETer

national “ezal arders alvo ool

derved rom e T neeciership.

Tirdazed ratitied 1ag FUOHR in Test ymmuesdiswd aller
Finland hadt joinaed he Coumetl of Eurepa. Belnre o

m-depth seoale o the sowplinne of Dnmsh Jegsladon
with the FUHR and Strashourg case-law was carizd nas,
Several Sty of Parament were amendiad, for evample
with respesr ra coercive crmemal investgiuen means.
The mPeree o the ECHR can clearly b seen for in-
stanwe i ghe case taw amd legslanon oo crimioal prove-
Juee. For msturce, Articde 6 of the FUHR has hom
direil applied in order to fill certain gaps m Tinoish

lcaislarion on cnminal proceduce o ar leasr, referanaes
o thean Tave been made echen inrerprenmy domesawe pro-
visinns, The ECTTR and its coac-Low b seter alic s
tird amel strenpehesed (ke signfficance or fae ol priz-
ciples. siwch as prosamprion o mooveoce aud “equalite of
arms”™ the partivs vl the criminal trial shall b wgqual
The Einmish cnnstimrional retorm io 190 produced o
ot new proviions o besic dplus, most equivalenr m
U vorves panding, arricles in inzernanwnal human righs

Trestaios D i seme Tespoects oo exlensine.”

e influence of the LU membership on Fesh
auina] justice svster seers W be mor: invisibh: and Tinn
ted a7 Yeasr se far when comipired with e clects of
cie rucrobership withio U Counwil ol Eusope. In s mer
Jetailed examinagion rhe sirsa impressuon s noc tully jus-
ezhed. Commnuniey L amd e general principles nover
uing i by iore o less indirect eftecrs on orimmal legis-
smon aml ms appleanon mthe nwiiber states - amomy,
thiere 1 Tindaw, The same is rrue in respoct 1o the svsto
af peaal adnzinesrraove sncona Without ewmiomy
the ctieers ot U EU e beeship i deril [will condine
s fallawing presensanion w seicceions, prusare wosuch

st v wlucle eritieal amezieniis have been expressed n
the Finnish or Scandinavian academme discusanon. -

2.2 FEnforcing Communiry Nocms o
Firnish Criminal Law
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sl e Soeprated as sech woirhers any nusonal zancs-

formation, rhe so-calad blackae prosizion [N (g A

evhmicie has been usad in arimiral e pros sioss,
Fear instaoce. in b Chapres 16, Seemom 1o che
regulation offences in the Penal Code PO is [ollo
wing preseription sul-pavagraph 115 74 person
whu viulales or arempes oo volane o reeolaory
; U el Jomiad om the hasis or
e hasiy o

Rt FER I E voasmn il

Article
Furepean {ommunics, o the utesruprion or fimi

Juoor M0 of the [sane eatabiishizg the

tarion ol vapitd] casfres, pavments or other coe-
nomic refarions as regards e Cowmon Forsan
and Secunts Pulier of e Forowean Lo, or g
reguhiory order on the lasts ol one of the alboe,
shail ke sencenced tor 3 egulizion afence ro 1 hioe
UL Ly Logpri Sonment Fae ar mst ca vears,”

Ihis eeterence techadgue is problemaric fom e pome
ol view ol the lepalicy principle credlees crumes, mdle poeni

s fapn,

The legality ponciple was confinrud by the

constitional refurm in 1993 when among utler nupor-
L provisinns one regarding s principle was adopmed,
O et the it s the steessthening of the lemlioy prmeple
st L reduce and specify che nse vk that kind ol referance
nechnume. * The primmsey o Commuminy [ ovir namonal
pros dsioars sevme e 0 e mersoch Banbel penal priva-
sinns which doonor fully copple with the aljaTvs or
Tinmish constitutional cedaram.

Focause Finlamd belvngs 1o these counrrics where the
priciphe of Jualism is nermally appled when wwpieine-
rirg, iemernannal rreary obligatime., the divecr applcat
litr o che DO legol nosms has been mueee probisninie
tham in the crmrrrics where mosm b= o general princpl:
obiomernational Lo,

When enforang LC Directiees i national leaal
acders clic memiber $131es ETe SO dscretion o choo-
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sang: The legal rermdics, 2.2, whether =0 cusnrr s coimina-

[reaion or administrarve sanariers acd 3rwhat Teed e

i sanerons skl be, Ten Jisoecen oz
preven, 1 ST e vere Imised, for malanes wheo enfne-
cing e EC Lhrectivn oo moner [avnderin:
LSTEC, The member soames musr Gnsine ez
momes sannedericg se detined in the Direcaee aball b i
bidier, When e Tmnish PO iR 32
amzaded  arder 1o el e ahligaion artsen from this

s o 9N

Vliective., dother meemmativmal origazion was equaily

reievane wia, the Conncll of Larope Convenrion wa
| auulering, Search. Seirure and Canfiscarion ol the
Proxerds lrom v nf § Newamber 13801 On the orhur
hand. the principte o8 EC law driesely incerpreracion of
patonal feeislanen does noeapphy w che desrimen: of the
accwsed feee the Cases C-7 493 and (012993 Cnminal
proceedimes agains X, where a referenee 1o the legalicy
prinviple and the consricutional craditions ob the membe
ctates and e FOTIR was in this respict mades.

{ine aes where the intluence ot she F17 membership
e the admimistzarion of justice 1 evident dous in lmland
concern wdministrative penal T This sphere of
Enropean crminal law is evpandig, while Lhe dsstioe-
oo bepween criminal and adninistrative b i oofen
hurred, A rovent example of that expansion is the

posctmenr al the Regularivn tor the Protectian ol the
Tinancral urereses of the LG g, 245809F of the Counal

o 18 1ecember 19951, which containg pealties repa
ding, eregularines®, The s af adminisrrame penal

sanetions has i Finland been developed tragientarily

Y

without 4 coisrene puli

The rmergence of adiministracve praal ko withio FU
compels (e Firmish anchortties 1 crette 4 more caheront
spstun for these kingds ot sanctions ioto tational logal

vnder.
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7.3, On the LC Sancdon Pelicy versus
Lipnish and Scandinavian Criminal Policy
N de T semcrions yensed in varenal leaal onders for

the Twnativs g abiizatons which based om
i seremal pases the (e critesia nt ellzs

ooy |
tveness, proportiomalite and dissass enes bawg fuen
confirned wrmnally ol Case a87958 Commisson
Covore . Wit the miluence of these criesia frasaly s,
cannat wasie b wssessed. Inoany case the combinanion ol

rhese crirera weents oo weesn thal 2 utdtacian ad even
rpressive sancrn police 1 songhy reflecred m them.

1 the Seandinavian srcds: agamsl the unilficarion of

Frropenn crumiual poficy - and also sgamst the “Cuorpns

nency b heen

Jurs™ progusal 1133705 the snaln ar
directed 1o the cocern that the Rasic vaines of te = Nomdic
model”™ would then be endangeedt. i the Scundinavian
ik, [or veample, the rule of crime grecention is parti-
curlurly empluasizels spevific cuteria of ravooatiee werimi-
ual esite sneh s lepirimacy o Fuswaneness are agplied:
annd <he Teved ol cepressiow in erimimal sancuens in relais-
Iy fom" Tor sxamphe, the sanction citerion o dissusme-
mess can he crideiesel For s streng connomation seith Jdetee
reove and bk Tevel of punveness. The Corprs funs pro-
prosal hias been mentiemed as @ Tepical example of thus kiod
it pepressive pulice, while in Scandinavian thinlang meral
ur secio-pedagegical influene of the criminal law and 1t
enborcument i wnre crphasiced 7 and e pronton nf
mcliidnals’ righrs s storey halaning the sere’s nuerest n
gitoctive persention and control.

Chie dernand Tor more effective sanemouing and peaal
pruvisiom sounds justified when one’s atremmio i foww-
oo vt Lansnational vrganized erime or o tie protoction
of the fimanial inerests of the whole EU or when there
are particularly strng commaon micrests of the metnber
arttes 10 combat echer serious trans-bocder avme.”
seaneer Tk an The ssui, howeser, provokes critieal com-
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mictile. [oe silean

memhe ihere skaowd s e plarainm onog

the nusuna weaws of sriming] peliog shie the o

ezphasis sromid b nd nn - ds dne o Chorke TEL 2y
At e Ll

sef couTersien sbneen pol e, adnimens

vial amtherines as wel an wheme oesEssarn on am

EMTORITATION W e tules o armingi maers,  Inche

lns-smeiioned resoess Finland Belooged o the tiesr EL
member swaces wine have atilbed che Comvenoon onch
pronection ol the Furnpean Commnities” s ide-
wats beuradl Ao oot 26 July [HE 9RO SRtk

Althutgh a vertan Jegiee of diferoncacon amony the

sub sysrams uf the adminiscaten of jasc: muse be
recognized, thein colierence as mooussennal legal prinvipies
should be puaranraad buarh oo W natienasl and Furopean
Tevel.

3. Conclnding Remarks

Crpninal police s inceeasiugly aflecizd by asrins
whese sphures of eperations extend fram: damesme or
subcreptonal  heandinaviani aremas w cegional
tFarepear: and ghibal feg B0 levelss” This develep
ment awenns tat i will beomore difmealt o e sl
kind of rarinnalice and cobeoence o these policy dec
s L bl case ol Fanesh crimingl pelsy has beco lor
List three decades due oo ms provwnos Lo prolessiomalisn
and consersi: ol 1 boowenns small anmnmme The
mlluzpee of the EL membership oo Fnuoish comomal peli-
ev has heen moderaee aml reericteve 3o fa hur o clear
temdenies iy Lo streagthen the enrapeanisamon of crimial les

incliding, in the lorg o the wens v ards e crimiel
o ok the T v cethectend i the Carpnis, Jnrs propesali

For st o ]:uru[:u_:l: il s .h'c.mllnp‘ Ten 7w

I'resiclency comelusions in Lampere fone 1a-16 October
[49i =dueple comomitted w seintonng the fighr agnins
serions orpdnised amd reansnaconal amoe. The high level
of safery in chu aree of frecdui, seaarite and justice pre
suppuss dn <tliient e cnmprehensive sppeoach o the
Fipht agaist all forms of conoe.™ iParageapl o Inorhe
s partgmaph 1 balanes & requered benveen the nman-
wive messures s crome dnd e proteciion of te

rrecem ind legal delns of individuads amd coonomu

021 AL s

The just-meiionad balarcirg iv -2 weals poue s e
iz ide zrivminal poher, On the busiy o) Fioeis

[ 2upe

rence this halanciog B also peodierzrs in domess law

vraltieg, wien lesislimve reforms ane eressiogl st

TE NI

ficd B armimenms on e aod el

ol v o Nimisze ot [ater

o alon aud wher rie

is a1 thi same arme sxpandicg Lasd the role o
Ministey of Juslive ang anaderiz profisanmals deos-

T
S
_II]:".

Aovosding moorinics, the proeiple ol subsidicn

sheunid be strongly emphiasiced when the criminal peoc:
suiles ol the FL™s member smzes ane o question. The
desnand for the legiemace b pariculaely sorong as oo
Al justice svstamss o ulrural and natmeoul madiions
sheuld be taken serioushy ot weount, AL & regional,
Curzpean leve] such legiciracy is difficult mr achwee, In
order o increase acceprabilte ol and confedence in
Fueopean institutions peemarily it B0 there shonld
be peneral awarcacss of commuon Furopean values 1as
now caprured by G concept of the arm of trocdom,
security wod justice in the Amsterdan Toeawes: delicien-
zies in the deosion-makiog provesses and rheir reanspa
reney stould be removad ithe idra of atiacns” Furope 1
the sufficicnr and vqual frecdom ol aetion of member
states should be conlinedds and rhe commaomene 2ot
ohervance of human nehrs and foduoena? readnms
ought to he soengtlened. s s Furnpesan inregrasen
ddhtaars, i is nevesaagy o rediscover fundamental glis
and freedorms in Uneepean oo Lo

Feen a subregonal cricmnal police seewe o
much hetter chaoees of sueses than thar of a commen-
Furopean criminal palice. Ar Teast el exsting wie-sene

conperation beoween the Nonlic counrries wirles ctfech

vily awd smnthily primariiy d: o the reaprovad centi-

denwe in the legal svstems of netpbourbioud counties.

The cxpetiznves ol the ordic counenies mcnoioal poll-
caoand s incer st cooperdion o cximingl mames
shouald be vilteed in the deliberanens alone commus-

Fusopean criménal police.
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SWITZERI.AND

POUR UNF STRATEGIE INTEGREE DE PREVEN-
TION E't' DE RIPOSTE FACE A LA CORRUPTION

[ s 2rentyeds Jg cerrapuion, il irperme acen mos

e racmencher st s

L ITLS JRLErTg. STLT

e don earmes que sonr s e auiude de wop prande
canadenr ou dr bamlisanon Cpolitque de Vawsuche s soi
wne Puotitigue de werre, de croisade et e mesares Jescep
tim pone lomer oo Timpalpalle Tl de la corragrioe”.
Cect sunpuse 1 conception dine poligee ftdgeee. ol
rriucilairarmt des sorions de prdion er, sabsidlaement.
Jes mesmres Je pépressing de la cormpoon,

cut fe midele Sacthor gue g prisen-

Fems Ted est Eravie par des donndes cuopitiqnes eLyise &
promowes cetle politique du Sjsne nlien” par uoe
approchie plobale vt bien ameulée ewre privention ef
ripeste face 3 Lo corupcun, Llle est concritisée par 30
frraflosdanTs torensenl un BT el s I.:CHI'I[.‘H:TCTLt S
srentd la Gu de oo nexee,

CrOasT EmenT ot il g

1. Actions de prévention

v o prici du nnacipe e la mn

o amensate o Tebectisite de Dondépendancy dus poves

o LONErions Loisharves, oxdvulives on judicstives:

pargnuir dus daasions ct

aetions mohrigues, AN o glenert tng

LS

s o gécinisonmemmenr des divers soctiurs juridnques. gui

dowent oenvrr ersemble ot e fagom cahirente § 1 pro-
vention de la corruprieon: deuil adminisrail, dror fiscal,
droit &s 11, cemmercial, Baneare. e, 18, propusitions &
2 100 ¢ dessous: oL, comms wltme: remmoar, drot péual
fof. propositions 36 243 o dissous:,

1.2. Préventiom contextuclle

L5 diverses cibies daction concerudes sont el swrmont
bes, comnges, miliews, o sceceurs dactvitds publigues ©
vl privées imvean dacticn mdscesocial, Les clions de
prevention de la corruption :de nuure legshitive et orgl-
misationnel i dedvene viser par ecmple:

Tarmi les actions de prévention de T corruption, nons .
sifs. que nous 1lius

s‘|i-‘.ri||gu-:[ous [T U HH ERN A G
trerones 4 parcr des donndes mimes de e rechere

1.1, Prévention strocturelle )
s ellorrs dorvent ponter sueles stmtzeres ginfales de
i swcird polithyues, écomamyues er socimulirello.
3 e nrvean Seteresecial les aenioma de prévention de L
corruplieg donau wooir nmamogol pour bus:
[ ]

o rspedr U primat des deoirs de Phomme " ur des prn
cipes de non diserieninanion vl de paranoe Ju 'galing de

cratwewent des cinovins

fy | [
SN SR :'l‘l"i;‘ (BB

la preworion d uoe culmre higue dans les insrinmons,
les acdministoations, les cilzeprises oL assouiamons pro
fesntmellss i exouple devane ep prinupe venie din

bt e i soneen de Tamgadgramme T

le respret dune oude de comwarrency: saine 2t lmale
duags les divers secteurs Tactivit dooneomepie, cHe
pae esernple veli dos nuarchés publics qui et pctivalic -
Pl e[S sl pratignes de comupnan icl proposi-
bons 23 4 33 o dossous el Pinsermion svsrematiyue de
e anti cormipion dans les appels Jorne

L transparcie des sounes de finmonoenr des parss
petlicigues  adlie aa pladonnernnt des dépenses flecty
falies aneoesees sl proposidon 11 d-lesouss
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ceanon dhawtortis do vl

sanvier edépes
el Jupanrenir polisue or ac i, comme Lo

wones dos comyrey @f propeelicn B desois nzue 5

som avcceprLhiling ot puas enoees T g e bzisa
& IrArAnLOe g TORCTIHTLY ot mandam otewd Jde

;m]u‘,._"_._'ﬁ._ IJMQiGTI'Jl"\__ pt:-]_i..;ie*\_-'., I'I:HT_\I][bd[\le ﬂti.l‘."litis.-

s s

Al e anzroy wnele
eriLume, feer inparziulind e Je prosens s cunalk

Ge fndndars or comiiie &inmdrers icl praposmons 114
It sy

* g paraorie d la pricé des erizies 32 formanim o1 du
compitenes Jors des mominaions ses qwn Jde ceuleur
politique an de relativas personnclis: o, propesicion 17
el desanms:

1.3. Prévenon situanonclle

A ve nvean. Los actions onn paour bue e séduine e oo
s L conludles
vt b codits des pracicoes de cormption -, 1es effors sont

5o o situativns de corraptive L d

i surmenr d'ondre ogantsaconoel et techmegue ide niveaus

e ol BTG SOCALE S Ut UONSAEENE O Alcatres e Adeur-

£ e visent  ealues anriciper er cestreindre bes ogus de
COPTURLLILL COMIMe, pIT exeiople:

o Ta lngitadon effecrive dos oisques de comilits Jnerérs,
ave Pobservanon ggourense des riules sur s meompa-
ribilits et les oblmarions Je récesarivn, dus cégles i
taem Jes commizds e functions on Je mandns er s liens
evcessics cnene lea sphires poliigue, admimistranive v
Feonwnigue ik proposilioms 15 et 24 vislessous’;

« Ly rocarion iguliére des persores cooipant b puostes
faesst bient pubiics g priést Tes plns exposts aus risgie
e cgrenprivn it propositions et 2 desios

o s comnles er npervisions ol immenses ol sétiens des
proocéchrs er des aieurs di prise Jdie divisinne, dus actions
e realisation de proqes, dus modes Je actucation e de
sersemens financiers k. proposiclon 2 | ¢ dessonsi

¢ dont uoe bonne Mascradon est @ conrrale de la tcanspa-
penge er de: Tapplication effecnve dos ceples des marchés
publics. co evieanr de ramber Jans Fornire duoe eses
sive complovite ou bursiueramsatn

» Tinrerdiction de Maccermation de ronr svantzge puur soi
ou powi a0 slerst dans les sramats oL oo dengag
nent ot prozositinns 22w 20 F2 i desseas

1.4, Prévennon mdividuedle

T s efmorls 0 BTOTTES J-CE5sTs selalll 2005 & 1l nig

ST s A la bass, cppuds pas det 1eLres i

soacsalizamion dus inelis ides or e

ALOTH pei i ELTITR S
Hebora o el cuicarely e v T aosuilee o< -'-]PJ.LIELL} Je
GREE 00 L T

s wonrn, vese e repongalilive: oo ellts d*ddoa-

roalabanes on o e de

oo, tle larmarion costinug &, e Ligon monéride, e se
siifis Teir et 00T 214 cenre Jes propositions Faires Tar

s divers Tnerlneuteurs Je erere recdwrchie: s donenl per

el aed fb

mellee Ja rohi; zerers e vésiztance 3l pormpricn.

2. Actions de riposte

Ean e aqui concerae Lo actions e tiposie face 4 la cur-
mipmon i1 savoir de déeetion, deuguéte, de samction e de
géparaian;, nows rappellerons en résumd clles Gui nuws
semblent essenrivlles pour pouvoir coniauer ion Juisse en
particuliert Lepecher o syswémarisamaon de L carmponn
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